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U.S. Customs Service 


Treasury Decision 


(T.D. 97-99) 


CUSTOMS APPROVAL OF VI.P CARGO SURVEYS INCOR- 
PORATED AS A COMMERCIAL GAUGER AND ACCREDITED 
LABORATORY 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of approval and accreditation of V.I.P Cargo Survey, 
Inc. as a commercial gauger and accredited laboratory. 


SUMMARY: V.I.P Cargo Surveys, Inc. of Aransas Pass, Texas, has ap- 
plied to U.S. Customs to extend its approval to gauge petroleum and pe- 
troleum products and accreditation to perform petroleum analysis 
methods under Part 151.13 of the Customs Regulations (19 CFR 
151.13) to their Texas City, Texas facility. Customs has determined that 
this office meets all of the requirements for approval as a commercial 
gauger. Additionally, Customs has determined that this facility meets 
all requirements for accreditation as a Commercial Laboratory to per- 
form (1) API Gravity, (2) Water by Distillation, (3) Sediment by Extrac- 
tion, (4) Saybolt Universal Viscosity, (5) Sediment and Water and 
(6) Distillation. Therefore, in accordance with Part 151.13(f) of the Cus- 
toms Regulations, V.I.P Cargo Surveys, Inc., Texas City, Texas, is ap- 
proved to gauge the products named above and to perform the analysis 
methods listed above in all Customs ports. 


LOCATION: V.1.P Cargo Surveys Inc. approved and accredited site is lo- 
cated at: 1442 Texas Avenue, Texas City, Texas 77590. 


EFFECTIVE DATE: November 20, 1997. 


FOR FURTHER INFORMATION CONTACT: Ira S. Reese, Senior Sci- 
ence Officer, Laboratories and Scientific Services, U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, NW, Room 5.5-B, Washington, D.C. 
20229 at (202) 927-1060. 


Dated: November 25, 1997. 


GEORGE D. HEAVEY, 
Director, 
Laboratories and Scientific Service. 
[Published in the Federal Register, December 17, 1997 (62 FR 66177)] 








U.S. Customs Service 


General Notices 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 10-1997) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of November 1997 fol- 
low. The last notice was published in the CUSTOMS BULLETIN on Decem- 
ber 17, 1997. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, 1310 Constitution Avenue, N.W, (Franklin 
Court), Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 927-2330. 
Dated: December 10, 1997. 


JOHN F ATWOOD, 
Chief, 
Intellectual Property Rights Branch. 


The list of recordations follow: 
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U.S. CUSTOMS SERVICE 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, December 9, 1997. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED REVOCATION OF CUSTOMS RULING RELATING TO 
COUNTRY OF ORIGIN MARKING REQUIREMENTS OF CLOCK 
CASES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of ruling letter concerning 
marking of clock cases. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993), this notice advises interested par- 
ties that Customs intends to issue a ruling modifying a prior Customs 
ruling pertaining to the country of origin marking of clock cases. Com- 
ments are invited on the correctness of the proposed ruling. 


DATE: Comments must be received on or before January 23, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Constitution Avenue, 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the Commercial Rulings Division, Office of Regulations and Rulings, 
located at 1300 Constitution Avenue, N.W., Room 3.4A. 


FOR FURTHER INFORMATION CONTACT: Burton Schlissel, Spe- 
cial Classification and Marking Branch, (202) 927-1034. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
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tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to issue a ruling which will have the effect of 
revoking a prior ruling issued by Customs with respect to the country of 
origin marking of clock cases. 

Customs proposes to rule that marking clock movements and cases 
with indelible ink or paint does not satisfy the special marking require- 
ments of Additional U.S. Note 4, Chapter 91, Harmonized Tariff Sched- 
ule of the United States (HTSUS). 

Section 134.43(b), Customs Regulations (19 CFR 134.43(b)), in con- 
junction with section 11.9 (19 CFR 11.9), provides that clocks must be 
marked in accordance with the special requirements of Chapter 91, 
Additional U.S. Note 4, (HTSUS) (19 U.S.C. 1202). This note (hereinaf- 
ter “Note 4”) requires that any clock movement or case provided for in 
the subpart, whether imported separately or attached to any article 
provided for in the subpart, shall not be permitted to be entered unless 
conspicuously and indelibly marked by cutting, die-sinking, engraving, 
or stamping or mold-marking (either indented or raised), as specified in 
the provisions of the Note. Since these special marking requirements 
for clocks are Congressionally enacted, and are mandatory, the Cus- 
toms Service has no authority to grant exceptions. 

In NY Ruling Letter A84167 dated June 5, 1996, Customs stated that 
marking stainless steel backs of certain clock cases with permanent in- 
delible ink to show the country of manufacture would be allowabie. 
This ruling is in error as marking with indelible ink is not among the 
methods of marking specified in Note 4. This ruling is also inconsistent 
with prior and subsequent Customs rulings which hold that clock cases 
must be marked by one of the methods specified in Note 4, and any other 
methods of marking are unacceptable. See, e.g., Headquarters Ruling 
Letters (HRLs) 734860 dated March 3, 1993, 559066 dated May 12, 
1995, and 559934 dated October 23, 1996 (marking with an adhesive 
sticker). NY Ruling Letter A84167 is set forth in Attachment A to this 
document. 

Before taking this action, consideration will be given to any written 
comments timely received. The proposed ruling revoking NY Ruling 
A84167 is set forth in Attachment B to this document. 

Claims for detrimental reliance under section under section 177.9, 
Customs Regulations (19 CFR 177.9), will not be entertained for ac- 
tions occurring on or after the date of publication in this notice. 


Dated: December 3, 1997. 


SANDRA L. BELL, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. CusToMs SERVICE, 
New York, NY, June 5, 1996. 
MAR-2-RR:NC:TP:344 A84167 
Category: Marking 
Mr. CarRL BAESSLER 
CARL BAESSLER, LTD 
2104 Stonington Ave. 
Hoffman Estates, IL 60195 


Re: The marking requirements for clocks. 


DEAR MR. BAESSLER 

In your letter dated May 24, 1996, you requested a ruling on the marking for clocks. 

Section 134.43(b), Customs Regulations (19 CFR 134.43(b)), in conjunction with section 
11.9 Customs Regulations (19 CFR 11.9) provides that watches and clocks must be marked 
in accordance with Chapter 91, U.S. Note 4 of the Harmonized Tariff Schedule of the 
United States (HTSUS), which states, in part,: 

4. Special Marking Requirements: With the following exceptions, any movement or case 
provided for in this chapter, whether imported separately or attached to an article provided 
for in this chapter, shall not be permitted to be entered unless conspicuously and indelibly 
marked by cutting, die-sinking, engraving, stamping or mold-marking (either indented or 
raised), as specified below. Movements with opto-electronic display only and cases designed 
for use therewith, whether entered as separate articles or as components of assembled 
watches or clocks, are excepted from the marking requirements set forth in this note. The 
special marking requirements for clocks and watches are, in part, as follows: 

(c) Clock movements shall be marked on the most visible part of the front or back 
plate to show: 
(i) the name of the country of manufacture; and 
(ii) the name of the manufacturer or purchaser. 


(d) Clock cases provided for in this chapter shall be marked on the most visible part 
of the outside of the back to show the name of the country of manufacture. 


You have submitted two samples of clocks with watch movements and have asked wheth- 
er stamping the back of the case is an acceptable form of marking. Neither clock case is 
currently marked. The clock with collapsible stand is marked “Japan Movt”on the dial. The 
“floating” clock does not contain any marking. Marking with the country of origin of the 
movement is required. Case making with permanent indelible ink on the stainless steel 
backs of both clocks would be allowable. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Stanley Schwartz at 
212-466-5895. 

ROGER J. SILVESTRI, 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC. 


MAR-05 RR:TC:SM 560636 BLS 
Category: Marking 
Ms. FLORENCE PIANKO 
ADVANCE WaTCH Co., LTD 
25800 Sherwood 
Warren, MI 48091 


Re: Country of origin marking of watch movements; Additional U.S. Note 4(b), Chapter 
91; NY Ruling A84167. 


DEAR Ms. PIANKO 
This is in reference to your letter dated July 31, 1997, on behalf of Advance Watch Co., 


Ltd., requesting a ruling regarding the country of origin marking of certain clock move- 
ments. A sample movement is submitted with your request. 


Facts: 


The movement is marked in a rectangular box on the outside housing, in molded, raised, 
lettering with the words: “QUARTZ”, “NO JEWELS”, “UNADJUSTED”, “GAL-28.” 

It is also marked “ADVANCE” and “CHINA’ in black ink (or paint) on the outside plastic 
surface of the movement housing. 


Issue: 


Whether the movement is properly marked in compliance with Additional U.S. Note 4, 
Chapter 91, Harmonized Tariff Schedule of the United States (HTSUS). 


Law and Analysis: 


Additional U.S. Note 4, Chapter 91, HTSUS, (“Note 4”) requires that any clock move- 
ment or case provided for in the subpart, whether imported separately or attached to any 
article provided for in the subpart, shall not be permitted to be entered unless conspicuous- 
ly and indelibly marked by cutting, die-sinking, engraving, or stamping or mold-marking 
(either indented or raised), as specified in the provisions of the Note. Section (b) of Note 4 
requires that clock movements shall be marked on the most visible part of the front or back 
plate to show the name of the country of manufacture; the name of the manufacturer or 
purchaser; and, in words, the number of jewels, ifany, serving a mechanical purpose as fric- 
tional bearings. Since these special marking requirements for clocks are Congressionally 
enacted, and are mandatory, the Customs Service has no authority to grant exceptions. 
Section 134.43(b), Customs Regulations (19 CFR 134.43(b)), in conjunction with section 
11.9 (19 CFR 11.9), provides that clocks must be marked in accordance with the special 
requirements of Note 4. 

In Headquarters Ruling Letter (HRL) 559066 dated May 12, 1995, we held that printing 
on a clock case in ink did not satisfy the special marking requirements for clock cases be- 
cause the marking was accomplished by a method other than those specified in Note 4. Un- 
der the special marking requirements, the methods of marking clock movements and clock 
cases are identical. See also HRL 734860 dated March 3, 1993 (marking ona gold foil sticker 
on the bottom of a clock case was not a method prescribed by the special marking require- 
ments and the marking was not in a proper location) and HRL 559934 dated October 23, 
1996 (marking with an adhesive sticker was not in accordance with the requirements of 
Note 4). However, in NY Ruling A84167 dated June 5, 1995, Customs ruled that marking 
stainless steel backs of certain clock cases with permanent indelible ink would be allo- 
wable. This ruling is inconsistent with Note 4, above, which permits the marking of clock 
cases and clock movements only by the prescribed statutory methods, and with the pre- 
viously cited Customs rulings. 

Accordingly, as applied to the subject movement, we find that the marking does not satis- 
fy the special marking requirements for clock movements because it is not done by one of 
the methods specified in Note 4. Printing in ink (or painting) the country of origin on the 
clock movement is not considered an indelible mark, because unlike cutting, die-sinking, 
engraving, or stamping, it does not leave a permanent impression in the metal of the clock 
case and may be smeared or wear off over time. As previously stated, Customs has no au- 
thority to grant an exception to the statutory marking requirements under Note 4. 
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In HRL 559998 dated January 30, 1997, we stated that the language of Note 4 clearly 
requires that the watch movement be marked with the number of jewels contained therein, 
which translates to one or more. Consequently, we held that Note 4 does not require any 
additional marking indicating the number of jewels where a movement has no jewels. 
Therefore, as the subject movement has no jewels, the marking “NO (0) JEWELS” is not 
required. 


Holding: 

Marking a clock movement with the country of origin and name of the manufacturer by 
ink or paint does not comply with the special marking requirements for clock movements of 
U.S. Additional Note 4, Chapter 91, HTSUS. Under the special marking requirements, 
clock movements and cases are to be indelibly marked only by cutting, die-sinking, engrav- 
ing, or stamping or mold-marking. NY Ruling A84167 is revoked in accordance with this 
decision. 

Additional U.S. Note 4 requires that a watch movement be marked with the number of 


jewels contained therein, and does not require any additional marking, such as “NO (0) 
JEWELS” to reflect that the movement has no jewels. 

Acopy of this ruling should be attached to the entry documents filed at the time this mer- 
chandise is entered. If the documents have been filed without a copy, this ruling should be 
brought to the attention of the Customs officer handling the transaction. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED MODIFICATION OF RULING LETTER RELATING 
TO TARIFF CLASSIFICATION OF MACHINES FOR WORKING 
THE SURFACE OF PRINTED CIRCUIT BOARDS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling relating to the tariff classi- 
fication under the Harmonized Tariff Schedule of the United States 
(HTSUS), of three machines for processing printed circuit boards. Two 
are machine tools that utilize rotating nylon brushes to remove a thin 
layer of oxide and copper from the metallic surface of printed circuit 
boards. The third is a machine that sprays chemical solutions onto the 
boards to remove a photo-resist chemical. These processes are designed 
to prepare the printed circuit boards for further processing. Customs 
invites comments on the correctness of the proposed modification. 


DATE: Comments must be received on or before January 23, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
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Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Submitted comments may be inspected 
at the same location during regular business hours. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Com- 
mercial Rulings Division (202) 927-0760. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling relating to the tariff classi- 
fication of printed circuit board processing machines. Customs invites 
comments on the correctness of the proposed modification. 

In NY 854613, dated August 8, 1990, the Pumiflex-SHD and the Pu- 
mex-SHD, machines used to clean the outer layer of a copper foil circuit 
board prior to laminating the surface with a dry film, were held to be 
classifiable in subheading 8479.89.90, HTSUS. This ruling was based 
on Customs belief that they were machines or mechanical appliances 
not more specifically provided for elsewhere in the HTSUS. NY 854613 
is set forth as “Attachment A” to this document. 

The Pumiflex-SHD and the Pumex-SHD utilize rotating nylon 
brushes and a suspension of pumice and water to scrub or remove oxide 
and a thin layer of copper from the surface of the board, followed by 
washing and drying operations to remove the residue. It is now Cus- 
toms position that these are machines which perform two or more com- 
plementary or alternative functions. Under Section XVI, Note 3, 
HTSUS, they are to be classified as if consisting only of that component 
which performs the principal function. We believe the principal func- 
tion in this case to be the removal of copper. As this is a machine tool 
function, we now propose to classify these machines in subheading 
8460.90.80, HTSUS, as machine tools for deburring, grinding, polish- 
ing or otherwise finishing metal by means of abrasives. 

The PSSM-Developer-SHD sprays solvent onto the surface of printed 
circuit boards to remove a photo-resist chemical. The machine then 
spray-rinses the residue away and drys the boards. In NY 854613, the 
PSSM-Developer-SHD was held to be classifiable in subheading 
9010.20.60, HTSUS, as apparatus and equipment for photographic la- 
boratories. As the spraying of liquids is the principal function the 
PSSM-Developer-SHD performs, we propose to classify it in subhead- 
ing 8424.89.70, HTSUS, as other mechanical appliances for spraying 
liquids. 

HQ 960385, modifying NY 854613, is set forth as “Attachment B” to 
this document. Before taking this action, we will give consideration to 
any written comments timely received. 
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Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: December 4, 1997. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusToms SERVICE, 
New York, NY, August 8, 1990. 


CLA-2-84:S:N:N1:103 854613 
Category: Classification 
Tariff No. 8419.39.0080, 8421.29.0050, 
8479.89.9090, and 9010.20.6080 
Ms. SHIRLEY KLIPPEL 
HAMLET AND SMITH, INC. 
163 North Green Bay Road 
Thiensville, WI 53092 


Re: The tariff classification of printed circuit board processing machines from Italy. 


DEAR Ms. KLIPPEL: 

In your letter dated July 17, 1990 on behalf of International Supplies Company, S.R.L. 
you requested a tariff classification ruling. 

With your inquiry you submitted brochures describing six machines used in the 
manufacture of printed circuit boards. The particular models you inquired about are as fol- 
lows: 

1. Rolly-SHD—used to dry circuit boards with or without through holes. The boards are 
initially conveyed between rollers covered with an absorbing material which remove water 
from the surface of the board. A ring blower connected to an air knife blows heated air onto 
one side of the board and simultaneously exhausts it from the other side, thus also pushing 
water out of any holes in the board. Final drying is accomplished by another pair of rollers 
which are kept warm and dry by a flow of heated air. This type of drying machine is also 
incorporated as a section of the machines described below. 

2. Pumiflex-SHD and Pumex-SHD—used to clean the outer layer of a copper foil circuit 
board prior to laminating the surface with a dry film onto which the image of the circuits is 
exposed. These machines utilize rotating nylon brushes which are sprayed with a suspen- 
sion of pumice and water. After scrubbing the board’s surface, the machines wash the board 
with clean water and brushes, and dry the board by means of the SHD air knife unit. 

3. Flux Washer-SHD—utilizes water spraying nozzles in conjunction with rotating 
brushes to wash off and remove flux from circuit boards. The machine again incorporates 
the SHD drying unit to dry the boards after cleaning. 

4, Filtrex—used to remove pumice from the water used in the pumice scrubbing opera- 
tion. The pumice recovered from the water can then be properly disposed of, while the wa- 
ter is recirculated back to the pumice cleaning machine. The suspension of used pumice 
and water is pumped through a cyclone, creating a rapidly spinning vortex. The heavier 
pumice particles are forced to the tip of the cyclone while the clean water exits. The pumice, 
together with a small amount of water, then passes through separators which allow the 
. to settle out of the water. Whatever pumice particles still remain are collected by a 

ilter bag. 
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5. PSSM-Developer-SHD—used for the development of photo-sensitive solder masks on 
printed circuit boards by means of solvent chemicals. The boards pass through several de- 
veloping chambers where the solvents are sprayed onto them. The boards are then rinsed 
by water sprays and dried by the SHD unit. 

The applicable subheading for the Pumiflex-SHD, Pumex-SHD, and Flux Washer-SHD 
machines will be 8479.89.9090, Harmonized Tariff Schedule of the United States (HTS), 
which provides for machines and mechanical appliances having individual functions, not 
specified or included elsewhere. The rate of duty will be 3.7 percent ad valorem. 

The applicable subheading for the Rolly-SHD machine will be 8419.39.0080, HTS, which 
provides for machinery, plant or laboratory equipment, whether or not electrically heated, 
for the treatment of materials by a process involving a change of temperature * * *: other 
dryers. The rate of duty will be 4.2 percent ad valorem. 

The applicable subheading for the Filtrex machine will be 8421.29.0050, HTS, which pro- 
vides for other filtering or purifying machinery and apparatus for liquids. The rate of duty 
will be 3.9 percent ad valorem. 

Finally, the applicable subheading for the PSSM-Developer-SHD machine will be 
9010.20.5080, HTS, which provides for other apparatus and equipment for photographic 
including (cinematographic) laboratories: other: other. The rate of duty will be 3.7 percent 
ad valorem 

This ruling is being issued under the provisions of Section 177 of the Customs Regula 
tions (19 C.ER. 177). 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B} 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE 
Washington, DC 
CLA-2 RR:CR:GC 960385 JAS 
Category: Classification 
Tariff No. 8424.89.70 and 8460.90.80 
Mr. JOHN F. Di LEo 
SCHENKER INTERNATIONAL, INC 
1572 East Bolivar Avenue 
Milwaukee, WI 53235 


Re: NY 854613 modified; printed circuit board processing machines; machine tool that 
utilizes nylon brushes sprayed with pumice to remove copper particles from printed 
circuits; machines for washing away chemical residue from printed circuits; appara- 
tus and equipment for photographic laboratories, Heading 9010, Section XVI, Note 
1(m); machines and mechanical appliances, Heading 8479; machine tools that scrub, 
rinse and dry printed circuits, principal function, Section XVI, Note 3. 


DEaR Mk. Di LEo 

In NY B83375, dated April 2, 1997, the Chief, National Commodity Specialist Division, 
New York, replied to your letter of March 13, 1997, on behalf of Hamlet and Smith, Inc., on 
the classification of certain machines for processing printed circuit boards. You were ad- 
vised that because ofa possible conflict with an earlier ruling, Headquarters would address 
the tariff status of the three remaining machines. 

NY 854613, dated August 8, 1990, which the Area Director of Customs, New York Sea- 
port, issued to Hamlet and Smith, Inc., on on behalf of International Supplies Company, 
S.R.L., concerned the classification under the Harmonized Tariff Schedule of the United 
States (HTSUS), of certain machines for processing printed circuit boards. Among the ma- 
chines NY 854613 considered were the Pumiflex-SHD and Pumex-SHD, used to clean cop- 
per foil circuit boards. These were held to be classifiable in subheading 8479.89.90, 
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HTSUS, as other machines and mechanical appliances. A third machine, the PSSM-Devel- 
oper-SHD, used to wash photo-resist chemicals from printed circuits, was held to be classi- 
fiable in subheading 9010.20.60, HTSUS, as other apparatus and equipment for 
photographic laboratories. We have reviewed this ruling and now believe that it is incorrect 
with respect to these machines. 


Facts: 

NY 854613 described the Pumiflex-SHD and the Pumex-SHD as machines for cleaning 
the outer layer of a copper foil printed circuit board prior to laminating the surface with a 
dry film. The process involves scrubbing the surface of the board with rotating nylon 
brushes sprayed with pumice in a water suspension, washing the board with nylon brushes 
and clean water, and blow-drying the board. The scrubbing process removes athin uniform 
layer of oxide and copper with the microscopic action of the pumice creating a surface of 
fresh, virgin copper. 

NY 854613 described the PSSM-Developer-SHD as a machine used for the development 
of photo-sensitive solder masks on printed circuit boards. The process involves spraying 
chemical solutions onto the boards in a series of developing chambers. The machine then 
rinses the residues away and drys the boards. 

The provisions under consideration are as follows: 

8424 Mechanical appliances * * * for projecting, dispersing or spraying liq- 
uids or powders * * *: 
Other appliances: 
8424.89 Other: 
8424.89.90 (now 70) Other 


* * * * « * 


8460 Machine tools for deburring * * * grinding * * * polishing or otherwise 
finishing metal by means * * * abrasives or polishing products * * *: 

8460.90 Other: 

8460.90.80 Other 


* * * * * * * 


8479 Machines and mechanical appliances having individual functions, 
ene, = Y *: 
Other machines and mechanical appliances: 
8479.89 Other: 


8479.89.90 Other 


* x * * * * * 


9010 Apparatus and equipment for photographic * * * laboratories * * * 
n.S.1.€.: 


9010.50 Other apparatus and equipment for photographic * * * labora- 
tones * **: 


9010.50.60 (formerly 20.60) 


Issue: 


Whether the Pumiflex-SHD and the Pumex-SHD perform a machine tool function; 


whether the PSSM-Developer-SHD performs any function appropriate to goods of heading 
9010. 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 
part that for legal purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6. Section XVI, Note 3, HTSUS, states 
in part that machines performing two or more complementary or alternative functions are 
to be classified as if consisting only of that component or as being that machine which per- 
forms the principal function. 

Heading 8479 is restricted to machinery having individual functions which is not cov- 
ered more specifically by a headingin any other Chapter ofthe HTSUS. The Pumiflex-SHD 
and Pumex-SHD are conveyor-equipped machines both of which perform the sequential 
functions of scrubbing, spray washing and drying the metallic surfaces of printed circuit 
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boards. The scrubbing with nylon brushes anda suspension of pumice and water removesa 
thin layer of oxide and copper, thus ensuring optimum surface preparation of the circuit 
boards for later processing. The subsequent washing and drying operations augment the 
scrubbing operation by removing the unwanted residues. From their design and manner of 
operation, we conclude that scrubbing is the principal function these machines perform. 
By operation of Section XVI, Note 3, these machines are to be classified as if consisting only 
of the scrubbing component. Surface-finishing machines for metal that remove material by 
means of abrasives are among those provided for in heading 8460. 

The description of the PSSM-Developer-SHD initially led Customs to conclude that it 
was photo-developing apparatus and equipment of the type provided for in heading 9010. It 
now appears that the principal function of this conveyor-equipped machine is to spray an 
alkaline soluble coating onto printed circuit boards as a conveyor moves them through a 
series of chambers. This removes a photo-resist chemical from the boards and prepares 
them for further processing. By operation of Section XVI, Note 3, this machine is to be clas- 
sified as if consisting only of the spraying component. Mechanical appliances for spraying 


liquids or powders are provided for in heading 8424. The machine then rinses away the resi- 
due and drys the boards. 


Holding: 


Under the authority of GRI 1, the Pumiflex-SHD and the Pumex-SHD are provided for in 
heading 8460. They are classifiable in subheading 8460.90.80, HTSUS. Under the author- 
ity of GRI 1, the PSSM-Developer-SHD is provided for in heading 8424. It is classifiable in 
subheading 8424.89.70, HTSUS. 


NY 854613, dated August 8, 1990, is modified accordingly. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED REVOCATION OF A RULING LETTER PERTAIN- 
ING TO THE CLASSIFICATION OF NONWOVEN MATERIAL 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1) of the Tariff Act of 1930 
(19 U.S.C. 1625(c)(1)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises in- 
terested parties that Customs intends to revoke a ruling pertaining to 
the tariff classification of a nonwoven material. 


DATE: Comments must be received on or before January 23, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to and may be inspected at the U.S. Customs Service, Office of 
Regulations and Rulings, Attention: Commercial Rulings Division, 


1300 Pennsylvania Avenue, NW, Washington, D.C. 20229 (14th Street 
entrance). 


FOR FURTHER INFORMATION CONTACT: Rebecca A. Hollaway, 
Commercial Rulings Division (202) 927-2379. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625(c)(1) of the Tariff Act of 1930 (19 U.S.C. 
1625(c)(1), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke New York Ruling Letter (NY) 
A80354, dated March 6, 1996, pertaining to the tariff classification of a 
nonwoven material. 

In NY A80354, Customs incorrectly classified the nonwoven material 
under heading 5911 of the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA), as a textile product and article for techni- 
cal uses. NY A80354 is set forth as “Attachment A” to this document. 
The merchandise is correctly classified as a nonwoven material in head- 
ing 5603, HTSUSA. Before taking this action, we will give consider- 
ation to any written comments timely received. Proposed HQ 959276 
revoking NY A80354 is set forth as “Attachment B” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice 


Dated: December 4, 1997. 


JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. CusToMs SERVICE, 
Washington, DC. 


CLA-2-59:RR:NC:TP:350 A80354 
Category: Classification 


Tariff No. 5911.40.0000 
MR. JOHN BURNS 


AEI/RaDIx CUSTOMS BROKERAGE SERVICES 
2711 Turnpike Industrial Drive 
Middletown, PA 17057 


Re: The tariff classification of nonwoven synthetic filtration media, from France. 
DEAR MR. BURNS: 


In your letter dated February 8, 1996, on behalf of Ahlstrom Filtration Corporation, Hol- 
ly Springs, PA, you requested a tariff classification ruling. You submitted a before sample 
(“A”) anda brochure depicting, ostensibly, several after samples (after importation) to this 
office. However, a Fax submitted directly to us from Ahlstrom Filtration Corporation dated 
February 28, 1996, states that this brochure was sent in error and is to be disregarded. 

The subject merchandise, consists of wet laid nonwoven filtration media composed of un- 
specified synthetic man-made fibers. You state that this material is produced on a paper 
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making machine and will be imported in rolls ae inches wide. The instant sam- 
ple measures about 1/16” in thickness and weighs 79g/m*. You indicate that after importa- 
tion, these materials will be calendared by Ahlstrom Filtration Corporation before being 
shipped to their customers who will in turn apply various coatings which will make this 
material suitable for its ultimate purpose in filtration. 

The applicable subheading for the product will be 5911.40.0000, Harmonized Tariff 
Schedule of the United States (HTS), which provides for straining cloth ofa kind used in oil 
presses or the like. The rate of duty will be 12 percent ad valorem. 

Your contention that this material is not textile is incorrect noting that the material is 
made from spun man-made fiber textile fibers. Additionally, we note General Rule of Inter- 
pretation 2(a) which reads in part “any reference in a heading to an article shall be taken to 
include a reference to that article incomplete or unfinished, provided that, as presented, 
the incomplete or unfinished article has the essential character of the complete or finished 
article”. Following the tenets incorporated in GRI 2(a), the material you are importing is 
deemed to be unfinished filter cloth in its condition as imported. Therefore, the classifica- 
tion given above is considered proper for this merchandise. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist George Barth at 212-466-5884. 

ROGER J. SILVESTRI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC. 


CLA-2 RR:CR:TE 959276 RH 
Category: Classification 


Tariff No. 5603.13.0090 
KAREN BYSIEWICZ, ESQ 


YELENA SLEPAK, ESQ 
COUDERT BROTHERS 

1114 Avenue of the Americas 
New York, NY 10036-7703 


Re: Request for reconsideration of New York Ruling Letter A80354; heading 5603; head- 
ing 5911; GRI 2(a); material vs. article. 
DEAR MS. BYSIEWICZ AND MS. SLEPAK: 
This is in reply to your letter dated May 23, 1996, on behalf of Ahlstrom Filtration, Inc., 


requesting reconsideration of New York Ruling Letter (NY) A80354, dated March 6, 1996. 
You provided a sample of the merchandise to aid us in our determination. 


Facts: 
A description of the merchandise set out in NY A80354 reads: 


The subject merchandise, consists of wet laid nonwoven filtration media composed of 
unspecified synthetic man-made fibers. You state that this material is produced on a 
paper making machine and will be imported in rolls measuring 43 inches wide. The 
instant sample measures about 1/16” in thickness and weighs 79g/m2. You indicate 
that after importation, these materials will be calendared by Ahlstrom Filtration Cor- 
poration before being shipped to their customers who will in turn apply various coat- 
ings which will make this material suitable for use in filtration. 


Ahlstrom’s customers sell the calendered, coated and treated product for use in filtra- 


tion applications, such as desalination of water, purification of water for use in pharmaceu- 
tical products, etc. 
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In NY A80354, Customs classified your client’s product under subheading 5911.40.0000 
of the Harmonized Tariff Schedule of the Untied States Annotated (HTSUSA), asa strain- 
ing cloth or the like. You maintain that the merchandise is classifiable under subheading 
5603.13.0090, HTSUSA, as a nonwoven. 


Issue: 


Is the article under consideration classifiable under heading 5603, HTSUSA, asanonwo- 
ven, or under heading 5911, HTSUSA, as a textile product for technical uses? 


Law and Analysis 


Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that classification shall be determined according to the 
terms of the headings and any relative section or chapter notes. Where goods cannot be 
classified solely on the basis of GRI 1, the remaining GRI’s will be applied, in the order of 
their appearance. 

Two provisions are at issue in this case. Subheading 5603.13.0090, HTSUSA, provides 
for “Nonwovens, whether or not impregnated, coated, covered or laminated: Of man-made 
filaments: Weighing more than 70 g/m” but not more than 150 g/m2: Other.” The other pro- 
vision, subheading 5911.40.0000, HTSUSA, encompasses “Textile products and articles, 
for technical uses, specified in note 7 to this chapter: Straining cloth of a kind used in oil 
presses or the like, including that of human hair.” 

The EN to the Harmonized Commodity Description and Coding System (Harmonized 
System) constitute the official interpretation of the scope and content of the nomenclature 
at the international level. They represent the considered views of classification experts of 
the Harmonized System Committee. While not treated as dispositive, the EN are to be giv- 
en considerable weight in Customs interpretation of the HTSUSA. It has, therefore, been 
the practice of the Customs Service to consult the terms of the EN when interpreting the 
HTSUSA. 

The EN to heading 5603 provide in pertinent part that: 

Except where they are covered more specifically by other headings in the Nomencla- 
ture, the heading covers nonwovens in the piece, cut to length or simply cut to rectan- 
gular (including square) shape from larger pieces without other working, whether or 
not presented folded or put up in packings (e.g., for retail sale). These include: facing 
webs (overlay) for incorporation in laminated plastics; top-sheets for the manufacture 
of disposable baby napkins (diapers) or sanitary towels; fabrics for the manufacture of 
protective clothing or garment linings; sheets for filtering liquids or air, for use as 
stuffing materials, for sound insulation, for filtration or separation in road building or 
other civil engineering works; substrates for manufacturing bituminous roofing fab- 
rics; primary or secondary backing for tufted carpets, etc. 


Additionally, the EN for heading 5603 list exclusions which include, among other things, 
“Nonwovens for technical uses, of heading 59.11.” 

You contend that the polyester fabric cannot be classified in heading 5911 because, in its 
imported condition, it is incapable of technical use and is not one of the materials provided 
for in Note 7 to Chapter 59. You further assert that no known commercial applications of 
Ahlstrom’s imported product exists in the filtration industry. In its uncalendered state, the 
imported product would disintegrate under the pressure of liquid passing through it, un- 
less the pressure is so low that it would be economically impractical to use the product due 
to the extremely slow speed of filtration and the strong likelihood of disintegration. More- 
over, it is economically impractical to use the imported product for filtration purposes be- 
cause it can only retain large particles which defeats the purpose of using it as a filter. 

Additionally, you state that the product, as imported, possesses loose fiber structure and 
lacks tensile strength, solvent resistance, air permeability and adequate pore structure to 
be used for filtration or other technical application. After importation, your client calen- 
ders the product, which consists of heating the fabric in order to change its chemical struc- 
ture. The calendering process “dramatically” increases the product’s tensile strength and 
solvent resistant, while reducing air permeability and pore size. You provide a chart illus- 
trating the physical differences between the product as imported and after calendering. 

After calendering, the product is sold to Ahlstrom’s customers who process it by applying 
coatings and treatments which render it capable of micro-filtration. You state that not only 
iscalenderinga prerequisite to coatingand other treatments of the product because it elim- 
inates loose fibers and increases solvent resistance and tensile strength of the fabric, it is 
technically impossible to apply coating or other treatments to the product as imported. 
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Finally, you state that depending on how the product is calendered, it can also be used in 
non-filtration applications such as a special reinforcing layer in shoes, briefcases, totes or 
handbags, or as a layer of support in clothing or in hand warmers or asa VCR head cleaning 
tape. 

In NY A80354, we held that the product in question was, in effect, an unfinished filter 
cloth in its condition as imported and was, therefore, classifiable as such under the tenets 
of GRI 2(a). That rule reads in part that “any reference in a heading to an article shall be 
taken to include a reference to that article incomplete or unfinished, provided that, as pre- 
sented, the incomplete or unfinished article has the essential character of the complete or 
finished article.” 

In this case, the merchandise is not an incomplete or unfinished “article” under GRI 2(a) 
at the time of importation because it does not have the essential character of a textile prod- 
uct for technical uses. It isa nonwoven material (imported in rolls) and may be further pro- 
cessed for use in a variety of articles such as those mentioned on the preceding page and in 
the EN to heading 5603. Since the merchandise is a “material” rather than an “article,” 
GRI 2(a) is inapplicable. Accordingly, we agree that the merchandise in its imported condi- 
tion is classifiable under heading 5603. 


Holding: 

The merchandise described above is classifiable under subheading 5603.13.0090, HTSU- 
SA, which provides for “Nonwovens, whether or not impregnated, coated, covered or lami- 
nated: Of man-made filaments: Weighing more than 70 g/m? but not more than 150 g/m?: 
Other.” It is dutiable at the general column rate at 2.5 percent ad valorem, and the textile 
category is 223. 

NY A80354 is hereby revoked. 

JOHN DURANTE, 
Director, 
Commercial Rulings Division. 


PROPOSED REVOCATION OF CUSTOMS RULING LETTER 


RELATING TO TARIFF CLASSIFICATION OF ACF AND ACS 
CATALYSTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke three rulings pertaining to the tar- 
iff classification of ACF and ACS catalysts. Customs invites comments 
on the correctness of the proposed revocation. 


DATE: Comments must be received on or before January 23, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to and may be inspected at the U.S. Customs Service, Office of 
Regulations and Rulings, Attention: Commercial Rulings Division, 
1300 Pennsylvania Avenue, NW, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Edward A. Bohannon, 
Senior Attorney, Commercial Rulings Division, (202) 927-1613. 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of ACF and ACS catalysts as more fully described in this 
notice and the attachments (A, B, C and D) hereto. Customs invites 
comments on the correctness of the proposed revocation. 

In Customs Ruling Letter NY 843676, issued on August 1, 1989, Cus- 
toms classified an “ACS supported catalyst containing the oxides of alu- 
minum, molybdenum, vanadium and copper and silica” in subheading 
3815.19.0000, Harmonized Tariff Schedule of the United States (Anno- 
tated) (HTSUSA), a provision for “Other” supported catalysts. NY 
843676 is set forth in “Attachment A” to this document. 

In Customs Ruling Letter NY 864023, issued June 26, 1991, Customs 
classified ACS and ACF catalysts in subheading 3815.19.0000, HTSU- 
SA. NY 864023 is set forth in “Attachment B” to this document. 

In Customs Ruling Letter NY 864023 Amended, issued September 
16, 1991, Customs reclassified ACS and ACF catalysts in subheading 
3815.90.1000, HTSUSA, the provision for products of heading 3815 
other (than supported catalysts), consisting wholly of inorganic sub- 
stances, of bismuth, of tungsten or of vanadium. NY 864023 Amended is 
set forth in “Attachment C” to this document. 

Customs Laboratory Report of analysis of the products indicates that 
the ACS catalyst is a supported catalyst, utilizing aluminum oxide as 
the support for additional components identified as silica and oxides of 
molybdenum, vanadium and copper. The ACF catalyst is an unsuppor- 
ted “neat metal” catalyst composed of silica and oxides of molybdenum, 
bismuth and iron. 

Customs now is of the opinion that the ACS catalyst is properly classi- 
fied in subheading 3815.19.0000, HTSUSA, and that the ACF catalyst is 
properly classified in subheading 3815.90.3000, HTSUSA. 

Customs intends to revoke NYs 843676, 864023 and 864023 
Amended to reflect the proper classification of ACS and ACF catalysts. 
Before taking this action, we will give consideration to any written com- 
ments timely received. Proposed Headquarters Ruling Letter HQ 
957551 is set forth as “Attachment D” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: December 3, 1997. 


MARVIN AMERNICK, 
(for John A. Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusTOMS SERVICE, 
New York, NY, August 1, 1989. 


CLA-2-38:S:N:N1:235 843676 
Category: Classification 


Tariff No. 3815.19.0000 
Mk. R. J. GREENWALT 


UNION CARBIDE CORPORATION 
39 Old Ridgebury Road 
Danbury, CT 06817-0001 


Re: The tariff classification of ACS supported catalyst containing the oxides of aluminum, 
molybdenum, vanadium and copper and silica from Japan. 


DEAR MR. GREENWALT: 

In your letter dated July 20, 1989 you requested a tariff classification ruling. 

The applicable subheading, for the product described above, will be 3815.19.0000, Har- 
monized Tariff Schedule of the United States (HTS), which provides for supported cata- 
lysts. This subheading is duty free. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, June 26, 1991. 


CLA-2-38:S:N:N1:235 864023 
Category: Classification 


Tariff No. 3815.19.0000 
Mk. R. J. GRENNAWALT 


UNION CARBIDE CHEMICALS & PLASTICS COMPANY, INC. 
39 Old Ridgebury Road 
Danbury, CT 06817-0001 


Re: The tariff classification of ACF and ACS catalysts from Japan. 


DEAR MR. GRENNAWALT: 

In your letter dated May 31, 1991 you requested a tariff classification ruling. 

According to your letter, both of these products are supported catalysts. Further you re- 
quest that we advice whether you are entitled to drawback on chemicals sent to Japan ora 
reduction of duties on the imported catalysts which are used to manufacture the catalysts 
they ship to you. 

Questions concerning reduction of duty or drawback should be sent to U.S. Customs 
Headquarter: 


Office of Regulations and Rulings 
U.S. Customs Service 

1301 Constitution Avenue N.W. 
Washington D.C. 20229 
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The applicable subheading for the catalysts described above will be 3815.19.0000, Har- 
monized Tariff Schedule of the United States (HTS), which provides for supported cata- 
lysts. This subheading is duty free. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
New York, NY, September 16, 1991. 
CLA-2-38:S:N:N1:235 864023 Amended 
Category: Classification 
Tariff No. 3815.99.1000 
Mp. R. J. GRENNAWALT 
UNION CARBIDE CHEMICALS & PLASTICS COMPANY, INC 
39 Old Ridgebury Road 
Danbury, CT 06817-0001 


Re: The tariff classification of ACF and ACS catalysts from Japan. 


DEAR MR. GRENNAWALT: 

We have been advised by the port of New Orleans that the information contained in your 
letter dated May 31, 1991 requesting a binding ruling was not complete. In your letter of 
September 4, 1991 the complete description of these catalysts indicates that they are not 
supported. ACF is composed of molybdenum oxide, bismuth oxide, silica and iron oxide. 
ACS is composed of Aluminum oxide, molybdenum oxide, silica, vanadium oxide and cop- 
per oxide. 

Based on this information the applicable subheading for the catalysts described above 
will be 3815.90.1000, Harmonized Tariff Schedule of the United States (HTS), which pro- 
vides for other than supported catalysts containing inorganic compounds of bismuth and 
or vanadium. The duty will be 7.4 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 





94 CUSTOMS BULLETIN AND DECISIONS, VOL. 31, NO. 52, DECEMBER 24, 1997 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 RR:CR:GC 957551 EAB 
Category: Classification 


Tariff No. 3815.19.0000 and 3815.90.3000 
Ms. JOAN MENDLER 


UNION CARBIDE CHEMICALS AND PLASTICS COMPANY INC 
PURCHASING AND DISTRIBUTION DEPARTMENT 

39 Old Ridgebury Road 

Danbury, CT 06817-0001 


Re: ACS and ACF catalysts; NY 843676, NY 864023 and NY 864023 amended revoked. 


DEAR Mr. GREENAWALT 


This is in reference to your letter of January 13, 1995, requesting reconsideration of 
three rulings issued by Customs in New York regarding the classification under the Har- 


monized Tariff Schedule of the United States Annotated (HTSUSA) of ACS and ACF cata- 
lysts. 


Facts: 


In Customs Ruling Letter NY 843676, issued on August 1, 1989, Customs classified an 
“ACS supported catalyst containing the oxides of aluminum, molybdenum, vanadium and 
copper and silica” in subheading 3815.19.0000, Harmonized Tariff Schedule of the United 
States (Annotated) (HTSUSA), a provision for “Other” supported catalysts. 

In Customs Ruling Letter NY 864023, issued June 26, 1991, Customs classified ACS and 
ACF catalysts in subheading 3815.19.0000, HTSUSA. 

In Customs Ruling Letter NY 864023 Amended, issued September 16, 1991, Customs 
reclassified ACS and ACF catalysts in subheading 3815.90.1000, HTSUSA, the provision 
for products of heading 3815 other (than supported catalysts), consisting wholly of inor- 
ganic substances, of bismuth, of tungsten or of vanadium. 

Customs Laboratory Report of analysis of the products indicates that the ACS catalyst is 
a supported catalyst, utilizing aluminum oxide as the support for additional components 
identified as silica and oxides of molybdenum, vanadium and copper. The ACF catalyst is an 


unsupported “neat metal” catalyst composed of silica and oxides of molybdenum, bismuth 
and iron. 


Issue: 


Whether ACS and ACF catalysts are classified in the same subheading of the HTSUSA or 
separately under the same heading. 


Law And Analysis: 


Merchandise imported into the U.S. is classified under the HTSUSA. Tariff classification 
is governed by the principles set forth in the General Rules of Interpretation (GRIs) and, in 
the absence of special language or context which otherwise requires, by the Additional U.S. 
Rules of Interpretation are part of the HTSUSA and are to be considered statutory provi- 
sions of law for all purposes. 

GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section or chapter notes and, unless otherwise 
required, according to the remaining GRIs taken in order. 

Heading 3815, HTSUSA, describes “Reaction initiators, reaction accelerators and cata- 
lytic preparations, not elsewhere specified or included.” Thereunder, a distinction is made 
between “supported catalysts” in subheadings 3815.11 through 3815.19, and unsup- 
ported, i.e. “other” catalysts in subheading 3815.90. Furthermore, the HTSUSA distin- 
guishes among unsupported catalysts consisting wholly of bismuth, tungsten or vanadium 
(subheading 3815.90.1000), or wholly of mercury or molybdenum (subheading 
3815.90.2000, or wholly of “other” inorganic substances (3815.90.3000). 

We find that ACS catalyst is properly classifiable in subheading 3815.19.0000, HTSUSA, 
and that ACF catalyst is properly classifiable in subheading 3815.90.3000, HTSUSA. 
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Holding: 

ACS supported catalyst utilizing aluminum oxide as a support for silica and oxides of mo- 
lybdenum, vanadium and copperis classifiable in subheading 3815.19.0000, HTSUSA, and 
may be entered free of duty for calendar year 1997. 

ACF catalyst, an unsupported “neat metal” catalyst composed of silica and oxides of mo- 
lybdenum, bismuth and copper is classifiable in subheading 3815.90.3000, HTSUSA, and 
may be entered free of duty for calendar year 1997. 

NY 843676, NY 864023 and NY 864023 Amended are revoked 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED REVOCATION OF RULING LETTERS 
RELATING TO TARIFF CLASSIFICATION OF TOY JUMP ROPES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letters. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 


ties that Customs intends to revoke two rulings pertaining to the tariff 
classification of toy jump ropes under the Harmonized Tariff Schedule 
of the United States (HTSUS). Comments are invited on the correct- 
ness of the proposed rulings. 


DATE: Comments must be received on or before January 23, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 


FOR FURTHER INFORMATION CONTACT: Mary Beth McLough- 
lin, General Classification Branch (202) 927-2404. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke two rulings pertaining to the tariff 
classification of toy jump ropes. Comments are invited on the correct- 
ness of the proposed rulings. 
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In New York Ruling Letter (NYRL) 817672 dated January 4, 1996, 
Customs determined that an article identified as item # 961310 and de- 
scribed as a 7 foot long neon jump rope with plastic handles was classifi- 
able under heading 9506, HTSUS, which provides, in pertinent part, for 
“Articles and equipment for general physical exercise, gymnastics, ath- 
letics, other sports (including table-tennis) or outdoor games, not speci- 
fied or included elsewhere in this chapter; swimming pools and wading 
pools; parts and accessories thereof.” NYRL 817672 is set forth as At- 
tachment A to this document. 

In NYRL 813776 dated August 18, 1995, Customs determined that 
articles identified as item # 3023—Chinese jump rope and item 
# 5044—Rainbow jump rope were classifiable under heading 9506, 
HTSUS. NYRL 813776 is set forth as Attachment B to this document. 

In understanding the language of the HTSUS, the Explanatory Notes 
(ENs) of the Harmonized Commodity Description and Coding System 
may be utilized. The ENs, although not dispositive, or legally binding, 
provide a commentary on the scope of each heading, and are generally 
indicative of the proper interpretation of the HTSUS. See, T.D. 89-90, 
54 Fed. Reg. 35127, 35128 (August 23, 1989). EN 95.03 clearly indicates 
that the heading provides for jump ropes except those which belong to 
the class or kind “gym equipment.” The jump ropes’ length, color and 
construction as described in NYRLs 817672 and 813776 all indicate 
that they are within the scope of “skipping ropes” described by heading 
9503. While we recognize that there is a class or kind of jump rope which 
is classifiable under heading 9506, the subject jump ropes are not of that 
kind. Such jump ropes are generally longer, and have a line made from 
stronger, thinner material. Additionally, such jump ropes generally 
have handles made of stronger material (e.g., wood) and in some 
instances the handles contain ball bearings which allow the “rope” to 
rotate at a much faster rate. Furthermore, jump ropes which belong to 
the class or kind “sporting equipment” are generally imported and re- 
tailed by sports equipment manufacturers, in a sporting goods section 
of a store. 

As the jump ropes of NYRLs 817672 and 813776 are not for serious 
athletic use, they are not described by heading 9506, HTSUS. Customs 
intends to revoke NYRLs 817672 and 813776 to reflect the proper clas- 
sification of the jump ropes under heading 9503, specifically, subhead- 
ing 9503.90.0030, HTSUS, which provides for “Other toys; 
reduced-size (“scale”) models and similar recreational models, working 
or not; puzzles of all kinds; and accessories thereof: Other: Other, toys 
(except models), not having a spring mechanism.” Before taking this ac- 
tion, consideration will be given to any written comments timely recei- 
ved. Proposed Headquarters Ruling Letters 961142 and 961143 
revoking NYRLs 817672 and 813776 are set forth in Attachments C and 
D respectively to this document. 
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Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: December 9, 1997. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. CusToMs SERVICE, 
New York, NY, January 4, 1996. 
CLA-2-96:RR:NC:FC:224 817672 
Category: Classification 
Tariff No. 9506.91.0030 
LORI ALDINGER 
RITE Atp CorP 
PO. Box 3165 
Harrisburg, PA 17105 


Re: The tariff Classification of a jump rope from China. 


DEAR Ms. ALDINGER: 
This classification decision under the Harmonized Tariff Schedule of the United States 


(HTS) is being issued in accordance with the provisions of Section 177 of the Customs Reg- 
ulations (19 C.FR. 177). 


DATE OF INQUIRY: December 15, 1995 


DESCRIPTION OF 

MERCHANDISE: Article is identified as item #961310, aneonjump rope that 
is 7 feet long. The item is a nylon jump rope with plastic 
handles. The colors of the jump rope are purple, blue, yel- 
low, green, red, and orange. The item is packaged in a plas- 
tic bag with a header card. 

HTS PROVISION: Articles and equipment for general physical exercise, gym- 
nastics, athletics, other sports * * * parts and accessories 
thereof (con.): Other: Articles and equipment for general 
physical exercise, gymnastics or athletics; parts and acces- 
sories thereof * * * Other. 

HTS SUBHEADING: 9506.91.0030 

RATE OF DUTY: 4.6 percent ad valorem 


A copy of this ruling or the control number indicated above should be provided with the 
entry documents at the time this merchandise is imported. If you have any questions re- 
garding this ruling, contact National Import Specialist Thomas A. McKenna at 
212-466-5475. 

ROGER J. SILVESTRI, 
Director, 
National Commodity Specialist Division. 





CUSTOMS BULLETIN AND DECISIONS, VOL. 31, NO. 52, DECEMBER 24, 1997 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, August 18, 1995. 
CLA-2-95:S:N:N7:224 813776 
Category: Classification 
Tariff No. 9506.91.0030 


MARJORIE S. BRENMAN 

SAMUEL SHAPIRO & COMPANY, INC. 
The Bourse Bidg., Suite 735 

111 S. Independence Mall East 
Philadelphia, PA 19106-2521 


Re: The tariff classification of jump ropes from China. 


DEAR MS. BRENMAN: 

This classification decision under the Harmonized Tariff Schedule of the United States 
(HTS) is being issued in accordance with the provisions of Section 177 of the Customs Reg- 
ulations (19 C.FR. 177). 

DATE OF INQUIRY: August 9, 1995 

ON BEHALF OF: Unique Industries, Inc. 

DESCRIPTION OF 

MERCHANDISE: Item 3023, “Chinese Jump Rope” and item 5044, “Rainbow 
Jump Rope.” Each item consists of four jump ropes for use 
by children in physical play and recreation. 

HTS PROVISION: Articles and equipment for general physical exercise, gym- 
nastics, athletics, other sports * * * or outdoor games * * *: 
other: articles and equipment for general physical exercise, 


gymnastics or athletics; parts and accessories thereof, oth- 
er. 


HTS SUBHEADING:  9506.91.0030 
RATE OF DUTY: 4.6 percent ad valorem 
A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 
JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 961142 MMC 
Category: Classification 


Tariff No. 9503.90.0030 
Ms. Lor! ALDINGER 


RITE AID CORPORATION 
PO. Box 3165 
Harrisburg, PA 17105 


Re: NYRL 817672 revoked; neon jump rope. 


Dear Ms. ALDINGER: 


On January 4, 1996, New York Ruling Letter (NYRL) 817672 was issued to you concern- 
ing item # 961310 described as a neon jump rope. In NYRL 817672 you were advised that 
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the jump rope was classifiable under subheading 9506, of the Harmonized Tariff Schedule 
of the United States (HTSUS). Subheading 9506.91.0030 provides for “Articles and equip- 
ment for general physical exercise, gymnastics, athletics, other sports (including table-ten- 
nis) or outdoor games, not specified or included elsewhere in this chapter; swimming pools 
and wading pools; parts and accessories thereof: Other: Articles and equipment for general 
physical exercise, gymnastics or athletics; parts and accessories thereof * * * Other.” Upon 
further examination, we are of the opinion that this particular jump rope is properly classi- 
fied in heading 9503, HTSUS, which provides for “Other toys; reduced-size (“scale”) mod- 
els and similar recreational models, working or not; puzzles of all kinds; parts and 
accessories thereof.” 


Facts: 


The jump rope is described as item # 961310—neon jump rope. It measures 7 feet long 
and is composed of a nylon braided rope with a variety of colors, including purple, blue, yel- 
low, green, red and orange woven through it. Two molded plastic handles are attached to 
either end of the rope. The article is packaged in a plastic bag with a header card. 


Issue: 
Whether the jump rope is classifiable as sports equipment or as a toy. 
Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). The systematic detail of the harmonized system is such that virtually all 
goods are classified by application of GRI 1, that is, according to the terms of the headings of 
the tariff schedule and any relative Section or Chapter Notes. In the event that the goods 
cannot be classified solely on the basis of GRI 1, and if the headings and legal notes do not 
otherwise require, the remaining GRIs may then be applied. 

In understanding the language of the HTSUS, the Explanatory Notes (ENs) of the Har- 
monized Commodity Description and Coding System may be utilized. The ENs, although 
not dispositive, or legally binding, provide acommentary on the scope of each heading, and 
are generally indicative of the proper interpretation of the HTSUS. See, T.D. 89-90, 54 Fed. 
Reg. 35127, 35128 (August 23, 1989). EN 95.03, states in pertinent part, that: 


This heading covers: 


(A) All toys not included in headings 95.01 and 95.02. Many of the toys of this 
heading are mechanically or electrically operated. 
These include: 


* * * * * * 


(8) Toy sports equipment, whether or not in sets (e.g., golf sets, tennis sets, arch- 
ery sets, billiard sets; baseball bats, cricket bats, hockey sticks). 

* * * * * +“ * 
(18) Hoops, skipping ropes, diabolo spools and sticks, spinning and humming 
tops, balls (other than those of heading 95.04 or 95.06). 


Certain toys (e.g., electric irons, sewing machines, musical instruments, etc.) may be 
capable ofa limited “use”; but they are generally distinguishable by their size and lim- 
ited capacity from real sewing machines, etc. 
EN 95.06, states, in pertinent part, that: 

This heading covers: 


(A) Articles and equipment for general physical exercise, gymnastics or athletics, 
e.g.: 

Trapeze bars and rings; horizontal and parallel bars; balance beams, vaulting 
horses; pommel horses; spring boards; climbing ropes and ladders; wall bars; In- 
dian clubs; dumb-bells and barbells; medicine balls; rowing, cycling and other ex- 
ercising apparatus; chest expanders; hand grips; starting blocks; hurdles; 
jumping stands and standards; vaulting poles; ena pit pads; javelins, discuses, 
throwing hammers and putting shots; punch balls (speed bags) and punch bags 
(punching bags); boxing or wrestling rings; assault course climbing walls. 

(B) Requisites for other sports and outdoor games (other than toys presented in 
sets, or separately, of heading 95.03), e.g.: 


* * « * * * * 
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(12) Equipment of a kind used in children’s playgrounds (e.g., swings, slides, see- 
saws and giant strides). 


* * o * * * * 


(14) Other articles and equipment, such as requisites for deck tennis, quoits or 
bowls; skate boards; racket presses; mallets for polo or croquet; boomerangs; ice 
axes; clay pigeons and clay pigeon projectors; bobsleighs (bobsleds), luges and 
similar non-motorised vehicles for sliding on snow or ice. 
EN 95.03 clearly indicates that the heading provides for jump ropes except those which be- 
long to the class or kind “gym equipment.” Therefore, we must determine to which class or 
kind the subject jump rope belongs. 

Thejump rope’s length, color and construction all indicate it is within the scope of “skip- 
ping ropes” described by heading 9503. While we recognize that there is a class or kind of 
jump rope which is classifiable under heading 9506, the subject jump rope is not of that 
kind. Such jump ropes are generally longer, and have a line made from stronger, thinner 
material. Additionally, such jump ropes generally have handles made of stronger material 
(e.g., wood) and in some instances the handles contain ball bearings which allow the “rope” 
to rotate at a much faster rate. Furthermore, jump ropes which belong to the class or kind 
“sporting equipment” are generally imported and retailed by sports equipment manufac- 
turers, in a sporting goods section of a store. We note that this position is consistent with 
New York Ruling Letters (NYRL) 895150 dated March 22, 1994 and NYRL 871721 dated 
March 3, 1992. 

The jump rope is classifiable in heading 9503, HTSUS, specifically, subheading 
9503.90.0030, HTSUS, as “Other toys; reduced-size (“scale”) models and similar recre- 
ational models, working or not; puzzles of all kinds; parts and accessories thereof: Other, 
Other: Other toys (except models), not having a spring mechanism.” 


Holding: 

The jump rope is classifiable under subheading 9503.90.0030, HTSUS, as “Other toys; 
reduced-size (“scale”) models and similar recreational models, working or not; puzzles of 
all kinds; parts and accessories thereof: Other, Other: Other toys (except models), not hav- 
ing a spring mechanism,” with a 1996 general column one free rate of duty. 

NYRL 817672 is revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 961143 MMC 
Category: Classification 


Tariff No. 9503.90.0030 
Ms. MARJORIE S. BERNMAN 


SAMUEL SHAPIRO & COMPANY, INC. 
The Bourse Bidg, Suite 735 

111 S. Independence Mall East 
Philadelphia, PA 19106-2521 


Re: NYRL 813776 revoked; chinese and rainbow jump ropes. 


DEAR MS. BERNMAN: 

On August 18, 1995, New York Ruling Letter (NYRL) 813776 was issued to you, on be- 
half of Unique Industries, Inc. concerning item # 3023 described as a Chinese jump rope 
and item # 5044 described as a rainbow jump rope. In NYRL 813776 you were advised that 
thejump ropes were classifiable under subheading 9506.91.0030, of the Harmonized Tariff 
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Schedule of the United States (HTSUS). Subheading 9506.91.0030 provides for “Articles 
and equipment for general physical exercise, gymnastics, athletics, other sports (including 
table-tennis) or outdoor games, not specified or included elsewhere in this chapter; swim- 
ming pools and wading pools; parts and accessories thereof: Other: Articles and equipment 
for general physical exercise, gymnastics or athletics; parts and accessories thereof * * * 
Other.” Upon further examination, we are of the opinion that these particular jump ropes 
are properly classified in heading 9503, HTSUS, which provides for “Other toys; reduced- 
size (“scale”) models and similar recreational models, working or not; puzzles of all kinds; 
parts and accessories thereof.” 


Facts: 


The Chinese jump rope is an elasticized rope put around the ankles of 2 players who then 
stand as far away from each other as the rope will allow; thus forming a rectangle. A third 
player then jumps into the rectangle out of it, to each side of it and then on both sides at 
once. The rope is then successively moved up the shins of the other two players to create a 
new challenge for the 3rd player. Each package contains 4 ropes. 

While a description of this particular rainbow jump rope was not available, other jump 
ropes described as “rainbow jump ropes” of which this office is aware, were made of blue, 
green yellow, purple, fushia and orange colored braided nylon. Two molded plastic handles 
were attached to each end of the rope. They measured approximately 6 feet long. We believe 
the subject “rainbow jump rope” to be substantially similar. 


Issue: 
Whether the jump ropes are classifiable as sports equipment or as toys. 
Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). The systematic detail of the harmonized system is such that virtually all 
goodsare classified by application of GRI 1, that is, according to the terms of the headings of 
the tariff schedule and any relative Section or Chapter Notes. In the event that the goods 
cannot be classified solely on the basis of GRI 1, and if the headings and legal notes do not 
otherwise require, the remaining GRIs may then be applied. 

In understanding the language of the HTSUS, the Explanatory Notes (ENs) of the Har- 
monized Commodity Description and Coding System may be utilized. The ENs, although 
not dispositive, or legally binding, provide acommentary on the scope of each heading, and 
are generally indicative of the proper interpretation of the HTSUS. See, T.D. 89-90, 54 Fed. 
Reg. 35127, 35128 (August 23, 1989). EN 95.03, states in pertinent part, that: 

This heading covers: 
(A) All toys not included in headings 95.01 and 95.02. Many of the toys of this 
heading are mechanically or electrically operated. 

These include: 


* x * * * * 


(8) Toy sports equipment, whether or not in sets (e.g., golf sets, tennis sets, arch- 
ery sets, billiard sets; baseball bats, cricket bats, hockey sticks). 


* * * * * * 


(18) Hoops, skipping ropes, diabolo spools and sticks, spinning and humming 
tops, balls (other than those of heading 95.04 or 95.06). 
Certain toys (e.g., electric irons, sewing machines, musical instruments, etc.) may be 
capable of a limited “use”; but they are generally distinguishable by their size and lim- 
ited capacity from real sewing machines, etc. 
EN 95.06, states, in pertinent part, that: 
This heading covers: 


(A) Articles and equipment for general physical exercise, gymnastics or athletics, 
e.g.: 

Trapeze bars and rings; horizontal and parallel bars; balance beams, vaulting 
horses; pommel horses; spring boards; climbing ropes and ladders; wall bars; In- 
dian clubs; dumb-bells and barbells; medicine balls; rowing, cycling and other ex- 
ercising apparatus; chest expanders; hand grips; starting blocks; hurdles; 
jumping stands and standards; vaulting poles; landing pit pads; javelins, discuses, 
throwing hammers and putting shots; punch balls (speed bags) and punch bags 
(punching bags); boxing or wrestling rings; assault course climbing walls. 
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(B) Requisites for other sports and outdoor games (other than toys presented in 
sets, or separately, of heading 95.03), e.g.: 

* * * * * * * 
(12) Equipment ofa kind used in children’s playgrounds (e.g., swings, slides, see- 
saws and giant strides). 


* * * * * * 


(14) Other articles and equipment, such as requisites for deck tennis, quoits or 
bowls; skate boards; racket presses; mallets for polo or croquet; boomerangs; ice 
axes; clay pigeons and clay pigeon projectors; bobsleighs (bobsleds), luges and 
similar non-motorised vehicles for sliding on snow or ice. 
EN 95.03 clearly indicates that the heading provides for jump ropes except those which be- 
long to the class or kind “gym equipment.” Therefore, we must determine to which class or 
kind the subject jump ropes belong. 

The jump ropes’ length, color and construction all indicate they are within the scope of 
“skipping ropes” described by heading 9503. While we recognize that there isaclass or kind 
ofjump rope which is classifiable under heading 9506, the subject jump ropes are not of that 
kind. Such jump ropes are generally longer, and have a line made from stronger, thinner 
material. Additionally, such jump ropes generally have handles made of stronger material 
(e.g., wood) and in some instances the handles contain ball bearings which allow the “rope’ 
to rotate at a much faster rate. Furthermore, jump ropes which belong to the class or kind 
“sporting equipment” are generally imported and retailed by sports equipment manufac- 
turers, in a sporting goods section of a store. We note that this position is consistent with 
New York Ruling Letters (NYRL) 895150 dated March 22, 1994 and NYRL 871721 dated 
March 3, 1992. 

The jump ropes are classifiable in heading 9503, HTSUS, specifically, subheading 
9503.90.0030, HTSUS, as “Other toys; reduced-size (“scale”) models and similar recre- 
ational models, working or not; puzzles of all kinds; parts and accessories thereof: Other, 
Other: Other toys (except models), not having a spring mechanism.” 


Holding: 


Thejumpropesare classifiable under subheading 9503.90.0030, HTSUS, as “Other toys; 
reduced-size (“scale”) models and similar recreational models, working or not; puzzles of 
all kinds; parts and accessories thereof: Other: Other: Other toys (except models), not hav- 
ing a spring mechanism,” with a 1996 general column one free rate of duty. 

NYRL 813776 is revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division 


PROPOSED MODIFICATION OF RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF HOT AIR GUNS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling relating to the tariff classi- 
fication under the Harmonized Tariff Schedule of the United States 
(HTSUS) of hot air guns. These are hand-held industrial devices with a 
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self-contained electric motor and fan which blows air that has been 
heated by an electric element. Customs invites comments on the cor- 
rectness of the proposed modification. 


DATE: Comments must be received on or before January 23, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W,, Washington, D.C. 20229. Submitted comments may be inspected 
at the same location during regular business hours. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Com- 
mercial Rulings Division (202) 927-0760. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling relating to the tariff classi- 
fication of hot air guns. Customs invites comments on the correctness of 
the proposed modification. 

HQ 083699, dated May 26, 1989, held, among other things, that cer- 
tain models of a hot air gun were classifiable in subheading 8543.80.90, 
HTSUS, as other electrical machines and apparatus. This ruling was 
based on a finding that the hot air guns were not described by the terms 
of heading 8419, HTSUS, as machinery, whether or not electrically 
heated, for the treatment of materials by a process involving a change of 
temperature such as heating. This finding was predicated on certain 
heading 8419 Harmonized Commodity Description and Coding Service 
Explanatory Notes (ENs) which purported to exclude the hot air guns. 
HQ 083699 is set forth as “Attachment A” to this document. 

It is now Customs position that in HQ 083699 the heading 8419 ENs 
were incorrectly interpreted, and that these hot air guns are in fact clas- 
sifiable in subheading 8419.89.90, HTSUS, as other machinery. HQ 
960936 modifying HQ 083699 is set forth as “Attachment B” to this do- 
cument. Before taking this action, we will give consideration to any 
written comments timely received. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: December 8, 1997. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, May 26, 1989. 


CLA-2 CO:R:C:G 083699 KK 
Category: Classification 
Tariff No. 8515.80.00 and 8543.80.90 
F M. PFEIL 
PAMRAN Co. INC 
1900 William Street 
Racine, WI 53404 


Re: Hand held and directed hot air guns; thermoplastic welding tool; electrothermic hot 
air tool. 


DEAR Mk. PFEIL 

Your request of January 26, 1989, for a binding ruling under the Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA), regarding the tariff classification of 
hand held hot air guns was referred to this office for a direct reply to you. 

Facts: 

The merchandise consists of five 120V models of hand held and directed pistol shaped hot 
air guns, and five corresponding 230V models, all of which are manufactured in Japan. The 
models differ in nozzle opening, heat rating, velocity of air at the nozzle, and volume of air. 
Air is blown by a self-contained electrically driven motor and fan over an electric element 
which is wound on a mica core. The air is directed out of the gun by various attachments. 
intended for industrial uses, the device can shrink tubing, cure epoxies, melt solder, pre- 
heat materials, remove paint, remove tiles, bend tiles, and shrink plastic film. 

One model, the HJ-500S (HJ-502S in the 230V model), is specifically designed for ther- 
moplastic welding. It has a narrow nozzle opening of 1/8 inch and a high nozzle velocity of 
7,000fpm which permit the user to control the temperature at a concentrated point by ad- 
justing the distance from the workpiece. The other models, HJ-300 (HJ-302), HJ-500 
(HJ-502), HJ-700 (HJ-702), and HJ-700X (HJ-702X) have nozzle openings of 9/16 inch to 
1-1/8 inches and, according to information from you, cannot be used for thermoplastic 
welding. 

Issue: 

Are these heat guns classifiable as domestic appliances or as electric heating resistors in 
heading 8516, machinery for the treatment of materials by a process involving a change of 
temperature in heading 8419, electromechanical tools for working in the hand in heading 
8508, electric welding apparatus in heading 8515, or as electrical machines and apparatus 
in heading 8543, HTSUSA? 


Law and Analysis: 


Classification of merchandise under the HTSUSA is governed by the General Rules of 
Interpretation (GRI’s). GRI 1 states, in part, that classification shall be determined ac- 
cording to the terms of the headings and any relative section or chapter notes. GRI 2 is not 
applicable in this case. Because the merchandise is described by two or more headings, GRI 
3(a) applies. 

In accordance with the terms of the competing headings, the hand held hot air gun, mod- 
el HJ-500S (HJ-502S) which is a thermoplastic welding tool, falls to be classified in head- 
ing 8515, which provides for electric (including electrically heated gas) welding machines 
and apparatus, whether or not capable of cutting. This heading is more specific than any 
other competing heading. The other models, however, are classified in heading 8543, 
HTSUSA, for the reasons that follow in the discussion of the respective heading descrip- 
tions and corresponding Explanatory Notes (EN). 

Heading 8516 provides, in part, for electrothermic appliances of a kind used for domestic 
purposes, and for electric heating resistors. Although the hot air guns could be devices with 
the electrothermic function as the principal function (such as hair dryers specifically 
named in heading 8516), they are not “domestic” appliances. The term “domestic” is not 
defined by any relative section or chapter note, but the EN, the official interpretation ofthe 
HTSUSA at the international level, are instructive. In EN (E) to heading 8516 it is stated 
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that “[t]his group includes all electro-thermic machines and appliances provided they are 
normally used in the household.” The evidence in this case, such as the types of uses and 
the durable design features for long-term shop use, leads to the conclusion that they are 
principally used in industrial applications and that they are not normally used in the 
household. As to the provision for electric heating resistors, the hot air guns are not mere 
heating resistors. They are articles consisting of heating resistors assembled with other 
components into completed articles. In the EN to heading 8516, its is stated that the provi- 
sion for electrical heating resistors does not include resistors “assembled with parts other 
than a simple insulated former and electrical connections.” 

The description in heading 8508, which provides for electromechanical tools for working 
in the hand with self-contained electric motor, is not applicable to the instant merc handise. 
Although the blower function of the electric motor and fan is electromechanical, the elec- 
trothermic function is that which makes this tool something other than a hand-held dust 
blower. The principal function of the hot air guns is the electrothermic function and there- 
fore precludes them from falling under the description of electromechanical tools. Further- 
more, we refer to note 3, section XVI, which provides that “[u]nless the context otherwise 
requires, composite machines consisting of two or more machines fitted together to forma 
whole * * * are to be classified as if consisting only of that component which performs the 
principal function.” Based on the fact that the temperature of the air is the controlling fac- 
tor in the work performed with the hot air guns, we conclude that the principal function is 
the electrothermic function. 

The description in heading 8419 provides, in part, for machinery for the treatment of ma- 
terials by a process involving a change of temperature such as heating other than machin- 
ery ofakind used for domestic purposes. Although the hot air guns are used to heat various 
materials, the purpose of the heating is not to “treat” the materials but to achieve a 
manufacturing process by soldering or desoldering components, wrapping an article in 
heat-shrink plastic, or softening paint for easy cleaning of a surface. As evidenced by the 
EN to heading 8519, the types of machinery and apparatus covered by this provision are 

“machinery * * * designed to submit materials (solid, liquid or gaseous) to a heating or 
cooling process in order to cause a* * ‘transformation of the materials *.” The EN also 
state that “the heading excludes machinery * * * in which the heating * * * even if essen- 
tial, is merely a secondary function designed to facilitate the main mechanical function of 
the machine * * *.” The hot air guns do not, of themselves, perform a mechanical function, 
but they are used to facilitate mechanical functions ‘nena joining, coating). There- 
fore, we conclude that the hot air guns are not classifiable in heading 8419. 

Heading 8515, which provides, in part, for electric (including electrically heated gas) sol- 
dering or welding machines and apparatus, accurately describes models HJ-500S and 
HJ-502S of the subject merchandise. The heading parenthetical, “(including electrically 
heated gas),” isexplained in EN (H)(1) to heading 8515 as “electrically heated gas (general- 
ly air).” In effect, welding machines using hot air are included in this heading. Although the 
welding is not done under pressure, it is done by using a welding rod of plastics for the spe- 
cific material to be repaired or joined. 

Finally, we note that insofar as the remaining hot air guns are designed to produce a 
hand-directed heat source to carry out functions such as shrinking of tubing, removing 
paint and activating glues—functions essentially intrinsic to the device’s construction asa 
flame-less heat gun—these tools have a specific, individual function. Accordingly, since 
these hot air guns are not described in any of the previously discussed headings, they are 
classifiable under heading 8543, HTSUSA, as other electrical machines and apparatus, 
having individual functions, not specified or included elsewhere in this chapter [85]. Inthe 
EN to heading 8543, it is noted that the heading “includes electrical goods incorporating 
mechanical features provided that such features are subsidiary to the electrical function of 
the machine or apparatus.” The mechanical features of the motor and fan are, as previous- 
ly discussed, subsidiary to the electrical function of the electrical resistor. 


Holding: 


The HJ-500S and HJ-502S are classifiable in subheading 8515.80.00, HTSUSA, which 
provides for “[e]lectric (including electrically heated gas) * * * welding machines and appa- 
ratus, whether or not capable of cutting * * * [o]ther machines and apparatus,” dutiable at 
the rate of 2 percent ad valorem. The remaining models are classifiable in subheading 
8543.80.90, HTSUSA, which provides for “[e]lectrical machines and apparatus, having in- 
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dividual functions, not specified or included elsewhere in this chapter * * * [o]ther” and 
dutiable at 3.9 percent ad valorem. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
U.S. CUSTOMS SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 960936 JAS 
Category: Classification 


Tariff No. 8419.89.90 
Mr. FM. PFEIL 


PAMRAN Co., INC 
1900 William Street 
Racine, WI 53404 


Re: HQ 083699 modified; pistol shaped hot air guns, hand-held devices for blowing hot air; 
machinery, plant or laboratory equipment, whether or not electrically heated, for the 
treatment of materials by a process involving a change of temperature, heading 8419; 
electrical machines and apparatus, Heading 8543; HQ 950571, HQ 954370. 

DEAR Mk. PFEIL 

In HQ 083699, issued to you on May 26, 1989, we held that eight models of a hot air gun 
were classifiable in subheading 8543.80.90, Harmonized Tariff Schedule of the United 
States (HTSUS), as other electrical machines and apparatus, having individual functions, 
not specified or included elsewhere. We have reconsidered this ruling and now believe it 
may be incorrect. 

Facts: 

The hot air guns in HQ 083699 included, among others, the models HJ-300, HJ-302, 
HJ-500, HJ-502, HJ-700, HJ-702, HJ-700X and HJ-702X. They were described as indus- 
trial-type, pistol shaped hot air guns having different nozzle openings and heat ratings. 
Each has an electric motor and fan that blows air heated over an electric element wound on 
a mica core. These hot air guns were said to be used to shrink plastic film and tubing, cure 
epoxies, preheat materials, remove paint, remove or bend tiles. Two models used in ther- 
moplastic welding applications, are not in issue here 

The provisions under consideration are as follows 


8419 Machinery, plant or laboratory equipment, whether or not electrically 
heated, for the treatment of materials by a process involving achange of 
temperature such as heating * * *; parts thereof 

Other machinery, plant or equipment 


8419.89 Other 


8419.89.90 Other 


8543 Electrical machines and apparatus, having individual functions, not 
specified or included elsewhere in [chapter 85]; parts thereof: 
Other machines and apparatus 

8543.89 Other: 

8543.89.96 Other 
Issue: 

Whether the hot air guns in issue are provided for in heading 8419. 

Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 
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part that for legal purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6. 

The Harmonized Commodity Description and Coding System Explanatory 
Notes (ENs) constitute the official interpretation of the Harmonized System. While not 
legally binding on the contracting parties, and therefore not dispositive, the ENs providea 
commentary on the scope of each heading of the Harmonized System and are thus useful in 
ascertaining the classification of merchandise under the System. Customs believes the 
ENs should always be consulted. See T.D. 89-80. 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). 

Relevant ENs at p. 1518 state in part that heading 8543 covers electrical apparatus not 
falling in any other heading of Chapter 85 nor covered more specifically by a heading of any 
other Chapter of the Nomenclature. The principal electrical goods covered more specifical- 
ly by other Chapters include electrical machinery of Chapter 84. Therefore, hot air guns 
provided for in an appropriate heading of Chapter 84 should be classified there. 

HQ 083699 specifically discounted the applicability of heading 8419 by stating, on p. 3, 
that although the hot air guns were used to heat various materials, the purpose of the heat- 
ing was not to “treat” the materials but to achieve a manufacturing process by soldering or 
desoldering components, wrapping an article in heat-shrink plastic, or softening paint for 
easy cleaning of a surface. The ruling then cited relevant ENs stating that heading 8419 
excludes machinery in which the heating, even if essential, is a secondary function de- 
signed to facilitate the main mechanical function of the machine. The ruling concluded that 
while the hot air guns performed no mechanical function, they were used to facilitate me- 
chanical functions. 

In fact, the hot air guns do treat epoxies, plastic, paints, tiles or other materials by caus- 
inga transformation of those materials resulting principally from the temperature change. 
Machinery or plant of heading 8419 may or may not incorporate mechanical equipment. 
The fan and motor in the hot air guns are mechanical equipment, but they do not perform 
the main function of these devices. The functions of the fan and motor are clearly subordi- 
nate to the primary function of the hot air guns which is to produce hot air. We conclude 
that the hot air guns are described by heading 8419. For this reason, they are not classifi- 
able in the provisions of heading 8543. HQ 950571, dated February 12, 1992, classified ther- 
mal breakout machines, which utilized propane or natural gas torches to melt or otherwise 
transform glass shapes, in an equivalent provision of heading 8419. HQ 954370, dated Sep- 
tember 1, 1993, similarly classified electric hot air tools, nearly identical to the hot air guns 
in issue here. 


Holding: 


Under the authority of GRI 1, hot air gun models HJ-300, HJ-302, HJ-500, HJ-502, 
HJ-700, HJ-702, HJ-700X and HJ-702X are provided for in heading 8419. They are classi- 
fiable in subheading 8419.89.90, HTSUS. 

HQ 083699, dated May 26, 1989, is modified as to the listed hot air gun models 

JOHN DURANT 
Director, 
Commercial Rulings Division 





88 CUSTOMS BULLETIN AND DECISIONS, VOL. 31, NO. 52, DECEMBER 24, 1997 


REVOCATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF A CERTAIN PRODUCT KNOWN 
AS VESTOPLAST C 9020 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 
1625), as amended by section 623 of Title VI (Customs Modernization) 
of the North American Free Trade Agreement Implementation Act 
(Pub.L. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs is revoking New York Ruling Letter (NYRL) A86113, 
dated September 3, 1996, concerning the classification of a product 
known as Vestoplast C 9020. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after February 23, 1998. 


FOR FURTHER INFORMATION CONTACT: Norman W. King, Gen- 


eral Classification Branch, Office of Regulations and Rulings (202) 
927-1109. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On October 29, 1997, Customs published in the CUSTOMS BULLETIN, in 
Volume 31, Number 44, a notice of a proposal to revoke NYRL A86113, 
dated September 3, 1996, which held that a product known as Vesto- 
plast C 9020, was classified in subheading 3902.30.0000, HTSUS. No 
comments were received in response to the notice. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub.L. 
103-182, 107 Stat. 2057), this notice advises interested parties that 
Customs is revoking NYRL A86113 to reflect the proper classification 
of Vestoplast C 9020 in subheading 3506.91.0000, HTSUS. Headquar- 
ters Ruling Letter 960256, revoking NYRL A86113, is set forth in the 
attachment to this document. 

Publication of rulings or decisions pursuant to 19 USC 1625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: December 3, 1997. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 
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[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, December 3, 1997. 
CLA-2 RR:CR:GC 960256K 
Category: Classification 
Tariff No. 3506.91.0000 
MR. VERNON KURZ 
BDP INTERNATIONAL INC 
1017 4th Avenue 
Lester, PA 19029-1813 


Re: Tariff Classification of Vestoplast C 9020; Revocation of New York Ruling Letter 
(NYRL) A86113, Dated September 3, 1996. 


DEAR SIR: 

In response to your letter dated April 24, 1996, on behalf of Huls America, Inc., the Cus- 
toms Service issued NYRL A86113, dated September 3, 1996, which held that the product 
known as Vestoplast C 9020, was classified in subheading 3902.30.0000, Harmonized Tariff 
Schedule of the United States (HTSUS), as polymers of propylene or other olefins, in pri- 
mary forms: propylene copolymers, with a 1996 general rate of duty at 1.3 cents per kg., 
plus 7.2 percent ad valorem. You submitted additional information in your letter of Sep- 
tember 17, 1996, to support your position that the product was classified in subheading 
3506.91.0000, HTSUS, as prepared glues and other prepared adhesives, not elsewhere spe- 
cified or included * * * Other: Adhesives based on rubber or plastics (including artificial 
resins), with a 1996 general rate of duty at 2.1 percent ad valorem. You requested reconsid- 
eration of NYRL A86113. 

This letter is to inform you that NYRL A86113 no longer reflects the views of the Cus- 
toms Service and is revoked in accordance with section 177.9(d) of the Customs Regula- 
tions (19 CFR 177.9(d)). Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the North American Free 
Trade Agreement Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), no- 
tice of the proposed revocation of NYRL A&86113 was published on October 29, 1997, in the 
CUSTOMS BULLETIN, in Volume 31, No. 44. No comments were received. The following rep- 
resents our position. 


Facts: 


Based upon the original information, a Customs Laboratory report concluded that Ves- 
toplast C 9020 was an amorphous thermoplastic propylene copolymer with propylene be- 
ing the predominant comonomer by weight, in primary form, resulting in the classification 
of the product in subheading 3902.30.0000, HTSUS. Additional information indicates that 
the product also contains an aliphatic hydrocarbon resin, and a polyethylene wax which 
makes the product tacky, and used as an adhesive. The Customs laboratory confirmed that 
the product contained wax as claimed. 


Issue: 


The issue is whether the product described above with the addition of wax, is classified as 
an adhesive. 


Law and Analysis: 


The Explanatory Notes (EN) to the Harmonized Commodity Description and Coding 
System, which represent the official interpretation of the tariff at the international level, 
facilitate classification under the HTSUS by offering guidance in understanding the scope 
of the headings and General Rules of Interpretation of the HTSUS. The EN for Heading 
3506, states, in part, that the heading covers 


(B) Prepared glues and other prepared adhesives, not covered by a more specific head- 
ing in the Nomenclature, for example: 
(4) Preparations specially formulated for use as adhesives, consisting of polymers 
or blends thereof of headings 39.01 to 39.13 which, apart from any permitted addi- 
tions to the products of Chapter 39 (fillers, plasticisers, solvents, pigments, etc.), 
contain other added substances not falling in that Chapter (e.g., waxes). 
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The product, as described, contains the components listed in the EN which indicates that 
it is classified in heading 3506. 
Holding: 


The product, Vestoplast C 9020, as described above, is classified as other prepared adhe- 
sives based on rubber or plastics (including artificial resins), in subheading 3506.91.0000, 
HTSUS. 


NYRL A86113, dated September 3, 1996, is revoked. 

In accordance with 19 U.S.C. 1625, this ruling will become effective 66 days after its pub- 
lication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 19 U.S.C. 
1625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), of the Customs Regulations (19 CFR 177.10(c)(1)). 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF “PARENTBANC” ARTICLES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 


tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion of “ParentBanc” articles under the Harmonized Tariff Schedule of 
the United States (HTSUS). Notice of the proposed revocation was pub- 
lished on November 5, 1997, in the CUSTOMS BULLETIN. No comments 
were received in response to this notice. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after February 23, 1997. 


FOR FURTHER INFORMATION CONTACT: Mary Beth McLough- 
lin, General Classification Branch (202) 927-2404. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On November 5, 1997, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 31, Number 45, proposing to revoke Headquarters 
Ruling Letter (HRL) 958959 dated November 12, 1996. No comments 
were received in response to this notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), Customs is revoking the above 
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cited ruling to reflect the proper classification of the “ParentBanc 
Checkbook Refill Kit” under subheading 4820.10.4000, HTSUS, which 
provides for “Registers, account books, notebooks, order books, receipt 
books, letter pads, memorandum pads, diaries and similar articles: Oth- 
er,” and “ParentBanc, ParentBanc Jr., and “ParentBanc Deluxe,” un- 
der subheading 8470.10.0040, HTSUS, which provides for “Calculating 
machines and pocket-size data recording, reproducing and displaying 
machines with calculating functions; accounting machines, postage- 
franking machines, ticket-issuing machines and similar machines, in- 
corporating a calculating device; cash registers: Electronic calculators 
capable of operation without an external source of electric power and 
pocket-size data recording, reproducing and displaying machines with 
calculating functions, Display only.” HRL 960279 revoking HRL 
958959 is set forth in Attachment A to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. $1625 does 
not constitute a change of practice or position in accordance with sec- 
tion 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: December 9, 1997. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC, December 9, 1997. 
CLA-2 RR:CR:GC 960279 MMC 
Category: Classification 


Tariff No. 4820.10.4000 and 8470.10.0040 
MR. FRANCIS BRENNAN 


DE ANGELUS & ASSOCIATES 

1455 Pennsylvania Avenue, N.W. 
Suite 1150 

Washington, DC 20004 


Re: HRL 958959 revoked; “ParentBanc” educational articles. 


DEAR Mr. BRENNAN 

This is in reference to your February 6, 1997, request for reconsideration of Headquar- 
ters Ruling Letter (HRL) 958959 dated November 12, 1996, on behalf of ParentBanc Inc., 
concerning articles known as “ParentBanc”, “ParentBanc Jr.”, “ParentBanc Deluxe” and 
“ParentBanc Checkbook Refill Kit.” In HRL 958959 you were advised that the articles did 
not meet the requirements to be considered “toy sets” as provided for in the Harmonized 
Tariff Schedule of the United States (HTSUS). As the “ParentBanc,” “ParentBanc Jr.,” 
“ParentBanc Deluxe,” and “ParentBanc Checkbook Refill Kit,” did not meet the toy set 
definition you were directed to separately classify each component of the various articles. 
Samples were submitted with your original request. In preparing this decision, consider- 
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ation was given to the views expressed in the meeting held with Headquarters personnel on 
June 24, 1997. 

Pursuant to section 625(c)(1) Tariff Act of 1930 [19 U.S.C. 1625(c)(1)], as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, (Pub. L. 103-182, 107 Stat. 2057, 2186), notice of the proposed 
revocation of HRL 958959 was published, on November 5, 1997, in the CUSTOMS BULLETIN, 
Volume 31, Number 45. No comments were received in response to the notice. 

Facts: 

The ParentBanc articles are collections of items designed to teach children, ages six to 
twelve, principles of money management and personal record keeping skills. Parents act as 
bankers and their children act as bank customers. A child’s allowance, gift money, earn- 
ings, etc., are entered as direct deposits on a check register without any money changing 
hands. To obtain money, the child writes a check to the parent who, in turn, provides the 
amount of money drawn on the account. 

The first sample article, identified as “ParentBanc,” consists of a threefold checkbook 
wallet, a wide-ruled check register pad, two pads of non-negotiable checks, a small calcula- 
tor, a paper photo identification (i.d.) card, a clear plastic card holder, and various pieces of 
non-lithographically printed literature, including “Instructions for Children and Par- 
ents.” The checkbook wallet has a hook and loop closure and an outer surface of plastic 
sheeting backed with a woven fabric. Its interior is fitted to contain the check register, 
check pads, and thei.d. card with holder. There are two additional card slots and an interior 
flap pocket with hook and loop closure, in which coins may be carried. 

The sample identified as “ParentBanc Jr.” consists of components similar to those in- 
cluded in the “ParentBanc” article, but has different packaging, contains no threefold 
checkbook wallet, and its calculator is of lower value. There is only one pad of checks. The 
check pad and check register are fitted into a checkbook cover of polyvinyl] chloride (PVC) 
plastics. 

The sample identified as “ParentBanc Deluxe” also consists of components similar to 
those included in the “ParentBanc’” article, but has different packaging and contains three 
pads of checks, a higher quality calculator, a threefold wallet fitted to carry cards and coins 
(but not check pads or calculator), and a zippered carrying bag. The check pad and check 
register are fitted into a PVC checkbook cover. Both the threefold wallet and the carrying 
bag have an outer surface of cellular plastics backed with a woven fabric. 

The sample identified as the “ParentBanc Checkbook Refill Kit” contains two check 
pads and a check register. Each of the four “ParentBanc’” articles is imported in a retail 
package that is suitable for direct sale without repacking. 

Excerpts from advertising and periodical literature submitted indicate that “Parent- 
Banc” articles are marketed and described in a variety of ways, such as: “a fun and educa- 
tional product,” “a wonderful teaching tool,” “turns money management into a game,” “a 
way for kids to learn how to make wise decisions about spending and saving,” “an excellent 
tool for parents,” and “an excellent opportunity to confront money issues * * * early ina 
manner that is fun for the kids as well as educational.” The items are photographically de- 
picted alongside toys and games on the pages of catalogs including: JC Penney, F-A-O 
Schwarz, The Great Kids Company, The Westbury Collection, and Miles Kimball. 


Issues: 


1) Whether the articles are considered “educational toys” for tariff purposes. 
2) Whether the articles constitute sets for classification purposes. 


Law and Analysis: 


Classification under the Harmonized Tariff Schedule of the United States (HTSUS), is 
made in accordance with the General Rules of Interpretation (GRI). GRI 1 provides that 
the classification of goods shall be determined according to the terms of the headings of the 
tariff schedule and any relative section or chapter notes. In the event that the goods cannot 
be classified solely on the basis of GRI 1, and if the headings and legal notes do not other- 
wise require, the remaining GRI may then be applied. 

The tariff provisions under consideration are as follows: 


9503 Other toys; reduced-size (“scale”) models and similar recreational models, 
working or not; puzzles of all kinds; parts and accessories thereof. 
9505 Other toys; reduced-size (“scale”) models and similar recreational models, 


working or not; puzzles of all kinds; parts and accessories thereof 
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4202.31 Articles of a kind normally carried in the pocket or in the handbag 
4817 Envelopes, letter cards, plain postcards and correspondence cards, of paper 
or paperboard; boxes, pouches, wallets and writing compendiums, of paper 
or paperboard, containing an assortment of paper stationery 
4820 Registers, account books, notebooks, order books, receipt books, letter pads, 
memorandum pads, diaries and similar articles 
4901 Printed books, brochures, leaflets and similar printed matter, whether or 
not in single sheets 
4909 Printed or illustrated postcards; printed cards bearing personal greetings, 
messages or announcements, whether or not illustrated, with or without 
envelopes or trimmings 
4911 Other printed matter, including printed pictures and photographs 
8470 Calculating machines and pocket-size data recording, reproducing and dis- 
playing machines with calculating functions; accounting machines, post- 
age-franking machines, ticket-issuing machines and similar machines, 
incorporating a calculating device; cash registers 
Theterm “toy” is not defined in the tariff. In understanding the language of the HTSUS, 
the Explanatory Notes (ENs) of the Harmonized Commodity Description and Coding Sys- 
tem may be utilized. The ENs, although not dispositive, or legally binding, provide a com- 
mentary on the scope of each heading, and are generally indicative of the proper 
interpretation of the HTSUS. See, T.D. 89-90, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 
General ENs to Chapter 95 of the HTSUS state, in pertinent part, that: “This Chapter cov- 
ers toys of all kinds whether designed for the amusement of children or adults * * *.” EN 
95.03 states, in pertinent part, that: 
This heading covers: 
(A) All toys not included in headings 95.01 and 95.02. 


* 


These include: 


* * s 


(17) Educational toys (e.g., toy chemistry, printing, sewing and knitting sets) 
Certain of the above articles (toy arms, tools, gardening sets, tin soldiers, etc.) are 
often put up in sets. 


* * * 


Collections of articles, the individual items of which if presented separately would be 
classified in other headings in the Nomenclature, are classified in this Chapter when 
they are put up in a form clearly indicating their use as toys (e.g., instructional toys 
such as chemistry, sewing, etc., sets). 

* an * 4 4S 

You contend that the “ParentBanc” articles should be classified as educational toy sets, 
pursuant tothe application of GRI 1, under heading 9503, HTSUS, or in the alternativeasa 
general set pursuant to the application of GRI 3. 

The EN term “educational toy” was first introduced with the adoption of the HTSUS in 
1989. Prior to 1989, such articles were not considered within the scope of the tariff term 
“toy.” Such articles were believed to be advanced in condition or “more than” toys because 
they provided an element (education) other than amusement. 

Customs has identified a series of characteristics, which are indicative, but not determi- 
native of articles which are considered “educational toys” classifiable in heading 9503, 
HTSUS. The criteria were identified by examining the exemplars provided in the ENs of 
educational toys and determining what universal characteristics they had. Our examina- 
tion indicated that educational toys rely on or have: 

1. self-learning: This characteristic incorporates the idea that natural curiosity 
spurs continued use of the article. 

2. creative imagination 

3. trial and error: This characteristic manifests itself in the inclusion of example in- 
structions or experiments to follow to create an end product. Such articles lack clear 
positive reinforcement for the completion of the tasks outlined. 

4, independent play value: This characteristics incorporates the idea that the ar- 
ticle has play value independent of any learning which may or may not occur when us- 
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ing the article. We note that it has been Customs experience that generally, for an 
article to have play value independent of its educational feature, it must have some 
form of manipulative play value. 


Examples of articles which are considered “educational” toys for tariff purposes include 
chemistry sets and most baby toys such as activity quilts, busy boards, etc. 

Chemistry sets are considered educational toys for tariff purposes because a child’s nat- 
ural curiosity about the combination of elements is what generally spurs the article’s use. 
Additionally, a child can use their own imagination or knowledge to create different com- 
binations of elements and view different things with the various tools provided in a chemis- 
try set. Moreover, chemistry sets generally provide instructions and experiments which 
may be followed. However, even if the instructions are not followed and no science is 
learned, a child can still manipulate the various articles, (microscope, chemicals, petri 
dishes) to pretend he is a scientist. See HRL 083048 dated October 12, 1989, and 084927 
dated September 20, 1989, classifying chemistry sets. 

Additionally, articles such as rattles, crib mirrors, and activity quilts are considered 
within the scope of the term “educational toy” because they serve as basic tools to aid in 
developing motor skills, sensory perception, hand-eye coordination, crawling, sitting, 
reaching, etc. It isa baby’s natural curiosity about one of the above articles which spurs the 
learning of the listed skills. Many of the listed toys require the trial and error of discovering 
how to manipulate one of the listed articles so that it initiates a sound (shaking a rattle). 
Although the baby is learning he/she does not know that. They are merely having fun dis- 
covering new things. See HRLs 083257 dated February 21, 1990, 088983 dated August 12, 
1991, 956309 dated August 19, 1994, and 958785 dated July 26, 1996. 

Not all articles with educational elements are considered “educational toys” for tariff 
purposes. Articles which act primarily as surrogate instructors are not considered educa- 
tional toys for tariff purposes. The act of surrogate instruction involves the giving of in- 
structions or asking of questions and the confirmation of the correct answer. Such 
confirmation may have an element of “positive reinforcement” such as a pleasant sound 
verses a “sour” note. Unlike a child’s own natural curiosity in an educational toy, it is this 
positive reinforcement which is offered to keep the child interested in the process. Articles 
with educational elements create no end product in and of themselves. It is the question/ 
answer or record keeping, etc., the process itself, which provides the article’s purpose. Ex- 
amples of such educational articles include flash cards, and the various educational 
electronic learning devices classified in HRLs 085758 dated January 2, 1990, 086577 dated 
May 4, 1990, 086649 dated May 4, 1990, 087599 dated March 5, 1991, 088086 dated Febru- 
ary 7, 1991, 088494 dated April 19, 1991, 088694 dated July 10, 1991, 951507 dated July 2, 
1992, 955845 dated August 22, 1994, and 956518 dated September 22, 1994. 

We are of the opinion that the various “ParentBanc’” articles function like an educational 
article rather than an educational toy. No self-learning exists when the ParentBanc prod- 
ucts are used. Rather an instructional mode is created by the child approaching a parent 
banker with a “check” to make an actual withdrawal of their own money: either the 
amount for withdrawal exists or it does not. Furthermore, no trial and error characteristic 
exists as accurate records must be kept so that both the adult and child can be aware of the 
“account’s” balance. A child cannot experiment by entering any old number into the regis- 
ter or writing a check for any conceivable amount, as this would destroy the accuracy of the 
balance and defeat the stated purpose of teaching money management. Finally, the Parent- 
Banc articles have little if any independent or manipulative play value. 

A child can not role play “banker” keeping a bank account balanced; it either is or it is 
not. “Pretending” would cause the account of the child’s real money to be inaccurate. It 
requires adult interaction and supervision to function. Moreover, the only possible manip- 
ulative play value, independent of the article’s educational aspects, is writing, specifically 
numbers. Customs has never considered writing, coloring, drawing or painting to be “ma- 
nipulative play value.” Nor does Customs classify the tools for writing, coloring, drawing or 
painting as toys since those tools are not designed to amuse. 

Although heading 9503, HTSUS, does not describe the “ParentBanc Checkbook Refill 
Kit”, the “ParentBanc Checkbook Refill Kit” nonetheless consists of components all de- 
scribed by heading 4820, HTSUS. Therefore, it is classifiable according to GRI 1, under 
subheading 4820.10.4000, HTSUS, which provides for “Registers, account books, note- 


books, order books, receipt books, letter pads, memorandum pads, diaries and similar ar- 
ticles: Other.” 
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Inasmuch as the “ParentBanc,” ParentBanc Jr.” and “ParentBanc Deluxe” are not de- 
scribed by heading 9503, HTSUS, and two or more headings, describe their various compo- 
nents, they cannot be classified according to GRI 1. 

GRI 2(a) is inapplicable because it applies to incomplete or unfinished articles, and the 
ParentBanc articles are imported in a finished complete condition. GRI 2(b) states, in per- 
tinent part, that any reference in a heading to a material or substance shall be taken to 
include a reference to mixtures or combinations of that material or substance with other 
materials or substances. The classification of goods consisting of more than one material or 
substance shall be according to the principles of GRI 3. 

GRI 3 states that when, by application of rule 2(b) or for any other reason, goods are, 
prima facie, classifiable under two or more headings, classification shall be effected as fol- 
lows: 


(a) The heading which provides the most specific description shall be preferred to 
headings providing a more general description. However, when two or more headings 
each refer to part only of the materials or substances contained in mixed or composite 
goods or to part only of the items in a set put up for retail sale, those headings are to be 
regarded as equally specific in relation to those goods, even if one of them gives a more 
complete or precise description of the goods. 
As the above mentioned headings describe only one particular component of the Parent- 
Banc set, the headings are considered equally specific and GRI 3(b) must be examined. 
EN Rule 3(b)(X) (pg. 4), provides a three-part test for “goods put up in sets for retail 
sale”: 
For the purposes of this Rule, the term ’goods put up in sets for retail sale’ shall be 
taken to mean goods which: 
(A) consist of at least two different articles which are prima facie, classifiable in dif- 
ferent headings * * *; 


(B) consist of products or articles put up together to meet a particular need or carry 
out a specific activity; and 
(C) are put up in a manner suitable for sale directly to users without repackaging 
(e.g., in boxes or cases or on boards). 
“ParentBanc,” “ParentBanc Jr.” and “ParentBanc Deluxe” comprise sets put up for retail 
sale. Their various components are classifiable under different headings. Each of the ar- 
ticles is put up together to meet the need of teaching children how to manage their own 
money. Finally, all are imported in a condition which is suitable for sale directly to consum- 
ers without repackaging. 

GRI 3(b) states: 


(b) Mixtures, composite goods consisting of different materials or made up of different 
components, and goods put up for retail sale, which cannot be classified by reference to 
3(a), shall be classified as if they consisted of the material or component which gives 
them their essential character, insofar as this criterion is applicable. 


According to EN GR 3, pg.4, the factor which determines essential character will vary as 
between different kinds of goods. It may for example, be determined by the nature of the 
material or component, its bulk, quantity, weight or value, or by the role of a constituent 
material in relation to the use of the goods. We are of the opinion that none of the various 
components of the “ParentBanc,” “ParentBancJr.” and “ParentBanc Deluxe” articles pro- 
vides an essential character. Each of the components works together in concert to perform 
the goal of teaching children how to mange their money. Because none of the components 
constitutes an essential character, GRI 3(c) must be applied. 
GRI 3(c) states: 
When goods cannot be classified by reference to 3(a) or 3(b), they shall be classified 


under the heading which occurs last in numerical order among those which equally 
merit consideration. 


The heading which appears last in numerical order for the “ParentBanc”, “ParentBanc 
Jr.” and “ParentBanc Deluxe” is heading 8470, HTSUS. Classification to the 10 digit level 
will be under subheading 8470.10.0040, HTSUS, which provides for “Calculating ma- 
chines and pocket-size data recording, reproducing and displaying machines with calculat- 
ing functions; accounting machines, postage-franking machines, ticket-issuing machines 
and similar machines, incorporating a calculating device; cash registers: Electronic calcu- 
lators capable of operation without an external source of electric power and pocket-size 
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data recording, reproducing and displaying machines with calculating functions, Display 
only.” 


Holding: 


The “ParentBanc Checkbook Refill Kit” is classifiable under subheading 4820.10.4000, 
HTSUS, which provides for “Registers, account books, notebooks, order books, receipt 
books, letter pads, memorandum pads, diaries and similar articles: Other.” The 1997 gen- 
eral column one duty rate is free. 

The “ParentBanc”, “ParentBanc Jr.” and “ParentBanc Deluxe” is classifiable under 
subheading 8470.10.0040, HTSUS, which provides for “Calculating machines and pocket- 
size data recording, reproducing and displaying machines with calculating functions; ac- 
counting machines, postage-franking machines, ticket-issuing machines and similar 
machines, incorporating a calculating device; cash registers: Electronic calculators capa- 
ble of operation without an external source of electric power and pocket-size data record- 
ing, reproducing and displaying machines with calculating functions, Display only.” The 
1997 general column one duty rate is 2.6% ad valorem. 

HRL 9589859 is revoked. In accordance with 19 U.S.C. 1625(c)(1), this ruling will become 
effective 60 days after its publication in the CUSTOMS BULLETIN. Publication of rulings or 
decisions pursuant to 19 U.S.C. 1625(c)(1) does not constitute a change of practice or posi- 
tion in accordance with section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)]. 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


MODIFICATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF AUDIO/VIDEO LOADING AND 
DUPLICATING SYSTEM 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 [19 U.S.C. 
1625(c)(1)], as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling letter pertaining to the tariff 
classification of the Tapematic 3003 Audio/Video Loading and Dupli- 


cating System under the Harmonized Tariff Schedule of the United 
States (HTSUS). 


DATE: Merchandise entered or withdrawn from warehouse for con- 
sumption on or after February 23, 1998. 


FOR FURTHER INFORMATION CONTACT: David W. Spence, Attor- 
ney-Advisor, Commercial Rulings Division, (202) 927-2337. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On October 29, 1997, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 31, Number 44, proposing to modify NY 818732, is- 
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sued on February 3, 1996, concerning the tariff classification of the Ta- 
pematic 3003 Audio/Video Loading and Duplicating System. No 
comments were received in response to this notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 [19 U.S.C. 
1625(c)(1)], as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying NY 818732 to reflect the proper classifi- 
cation of the Tapematic 3003 Audio/Video Loading and Duplicating 
System under subheading 8479.89.97, HTSUS, as an other machine or 
mechanical appliance having individual functions, not specified or in- 
cluded elsewhere in chapter 84, HTSUS. HQ 960943 modifying NY 
818732 is set forth as the Attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations [19 CFR 177.10(c)(1)]. 

Dated: December 8, 1997. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT | 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, DC, December 8, 1997. 
CLA-2 RR:CR:GC 960943 DWS 
Category: Classification 
Tariff No. 8479.89.97 
MR. ROBERT MUNDIE 
FRITZ COMPANIES, INC 
PO. Box 280367 
San Francisco, CA 94128 
Re: Reconsideration of NY 818732; Tapematic 3003 Audio/Video Loading and Duplicating 
System; 8521.10.60. 
DEAR Mr. MUNDIE 

Thisisin reference to NY 818732, issued to youon February 3, 1996, concerning the clas- 
sification of various audio/video loading machines under the Harmonized Tariff Schedule 
of the United States (HTSUS). We have reviewed this ruling and determined that the clas- 
sification of the Tapematic 3003 Audio/Video Loading and Duplicating System must be 
modified. 

Pursuant to 625(c)(1), Tariff Act of 1930 [19 U.S.C. 1625(c)(1)], as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub.L. 103-82, 107 Stat. 2057, 2186 (1993), notice of the proposed 
modification of NY 818732 was published on October 29, 1997, in the CUSTOMS BULLETIN, 
Volume 31, Number 44. No comments were received in response to the notice. 

Facts: 

The Tapematic 3003 Audio/Video Loading and Duplicating System (Tapematic) is a ma- 

chine the principal function of which is to unwind blank or pre-recorded video tape from a 
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large reel (pancake), and automatically thread and rewind the tape onto a hub in a video- 
tape cassette, thus completing the assembly of the videotape cassette. The Tapematic is 
incapable of recording or reproducing a video signal. 


Issue: 


Whether the Tapematic is classifiable under subheading 8479.89.97, HTSUS, as an oth- 
er machine or mechanical appliance having individual functions, not specified or included 
elsewhere in chapter 84, HTSUS, or under subheading 8521.10.60, HTSUS, as an other 
magnetic-type video recording or reproducing apparatus, whether or not incorporating a 
video tuner. 


Law and Analysis: 

Classification of merchandise under the HTSUS isin accordance with the General Rules 
of Interpretation (GRI’s). GRI 1 provides that classification is determined according to the 
terms of the headings and any relative section or chapter notes. 

The HTSUS provisions under consideration are as follows: 

8479.89.97: [m]achinesand mechanical appliances having individual functions, not 
specified or included elsewhere in this chapter; parts thereof: [o]ther 
machines and mechanical appliances: [o]ther: [o]ther: [o]ther. 

The general, column one rate of duty for goods classifiable under this provision is 

3 percent ad valorem. 

8521.10.60: [vlideo recording or reproducing apparatus, whether or not incorporat- 
ing a video tuner: [mlagnetic tape-type: [clolor, cartridge or cassette 
type: [o]ther. 

The general, column one rate of duty for goods classifiable under this provision is 

1.6 percent ad valorem. 


In NY 818732, Customs held that the Tapematic was classifiable under subheading 
8521.10.60, HTSUS. However, as stated above, it is our understanding that the Tapematic 
is incapable of recording or reproducing a video signal. Therefore, by the terms of subhead- 
ing 8521.10.60, HTSUS, the Tapematic is precluded from classification therein. 


Also in NY 818732, the Audio Loader 2002, which functions similarly to the Tapematic 
except using audio tape, was held to be classifiable under subheading 8479.89.95, HTSUS 
(the precursor to subheading 8479.89.97, HTSUS). Therefore, as the Tapematic is nut spe- 
cified elsewhere in chapter 84, HTSUS, we find that it is classifiable under subheading 
8479.89.97, HTSUS. 


Holding: 


The Tapematic 3003 Audio/Video Loading and Duplicating System is classifiable under 
subheading 8479.89.97, HTSUS, as an other machine or mechanical appliance having indi- 
vidual functions, not specified or included elsewhere in chapter 84, HTSUS 

NY 818732 is modified to reflect the reasoning stated herein. In accordance with 
19 U.S.C. 1625(c)(1), this ruling will become effective 60 days after its publication in the 
CusToMS BULLETIN. Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with section 177.10(c)(1), 
Customs regulations [19 CFR 177.10(c)(1)]. 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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REVOCATION OF CUSTOMS RULING LETTERS RELATING TO 
TARIFF CLASSIFICATION OF TRIO BARRETTES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of revocation of tariff classification ruling letters. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 [19 U.S.C. 
1625(c)(1)], as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking ruling letters pertaining to the tariff clas- 
sification of packets of three barrettes attached to a plastic card (Trio 
Barrettes) under the Harmonized Tariff Schedule of the United States 
(HTSUS). 


DATE: Merchandise entered or withdrawn from warehouse for con- 
sumption on or after February 23, 1998. 


FOR FURTHER INFORMATION CONTACT: David W. Spence, Attor- 
ney-Advisor, Commercial Rulings Division, (202) 927-2337. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On October 29, 1997, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 31, Number 44, proposing to revoke NY 815120, is- 
sued on October 25, 1995, concerning the tariff classification of Trio 
Barrettes. No comments were received in response to the notice. How- 


ever, since publication of the notice, NY 815119, issued to the same im- 
porter on October 25, 1995, has come to our attention dealing with the 
same issues as are involved in NY 815120. Therefore, HQ 959187 revok- 
ing NY 815120 has been revised to also revoke NY 815119. Also, in HQ 
959187 we distinguish the Trio Barrettes from the merchandise in HQ 
955938, dated June 20, 1994. 

Pursuant to section 625(c)(1), Tariff Act of 1930 [19 US.C. 
1625(c)(1)], as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking NYs 815120 and 815119 to reflect the 
proper classification of the Trio Barrettes as sets under subheading 
9615.11.50, HTSUS, as other combs, hair-slides and the like, of hard 
rubber or plastics. HQ 959187 is set forth as the Attachment to this doc- 
ument. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations [19 CFR 177.10(c)(1)]. 

Dated: December 9, 1997. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachment] 
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[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY. 
U.S. CUSTOMS SERVICE, 
Washington, DC, December 9, 1997. 


CLA-2 RR:CR:GC 959187 DWS 
Category: Classification 
Tariff No. 9615.11.50 
Mr. ABE M. KNIPPER 


ABE M. KNIPPER CUSTOMS BROKER 
80 Sheridan Boulevard 
Inwood, NY 11096 


Re: Reconsideration of NYs 815120, and 815119; trio barrettes; sets; GRIs 3(b) and (c); 
Explanatory Note 3(b)(VIII) and (X); HQs 088774 and 955938; NY 815121; 
9615.11.40. 


DEAR Mr. KNIPPER 

This is in reference to NYs 815120 and 815119, both issued to you on October 25, 1995, 
concerning the classification of packets of three styles of barrettes attached to a plastic card 
(Trio Barrettes) under the Harmonized Tariff Schedule of the United States (HTSUS). We 
have reviewed these rulings and determined that the classification of the Trio Barrettes 
must be reconsidered. 

Pursuant to 625(c)(1), Tariff Act of 1930 [19 U.S.C. 1625(c)(1)], as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub.L. 103-82, 107 Stat. 2057, 2186 (1993), notice of the proposed 
revocation of NY 815120 was published on October 29, 1997, inthe CUSTOMS BULLETIN, Vol- 
ume 31, Number 44. No comments were received in response to the notice. However, since 
publication of the notice, NY 815119 has come to our attention dealing with the same is- 
sues as are involved in NY 815120. Therefore, this ruling has been revised to reconsider 
both NYs 815120 and 815119. Also, in this ruling we distinguish the subject merchandise 
from the merchandise in HQ 955938, dated June 20, 1994. 

Facts: 

The merchandise consists of Trio Barrettes (Styles #BA330X and #BA4079), which are 
each comprised of three barrettes attached toa plastic card on which they are sold asa unit. 
In NY 815120 (Style #BA330X), Barrette A consists of simulated pear!s with gold colored 
beads intermittently set in between the pearls. The pearls and beads are attached toa metal 
barrette clip by plastic strands which run through holes in the center of the beads and 
pearls and wind around the barrette clip. Barrette B consists of three simulated and faceted 
plastic gemstones each of which are mounted in a circular decorated setting and glued toa 
metal barrette clip. Barrette C consists of three circular plastic medallions with inlaid de- 
signs glued to a metal barrette clip. 

In NY 815119 (Style #BA4079), Barrette A consists of simulated pearls with gold colored 
beads intermittently set in between the pearls. The pearls and beadsare attached toa metal 
barrette clip by plastic strands which run through holes in the center of the beads and 
pearls and wind around the barrette clip. Barrette B consists of three round medallions 
each of which has been set with a simulated pear] and glued to a metal barrette clip. Bar- 
rette C consists of three gold colored oval or egg shaped medallions with an embossed de- 
sign which are glued to a metal barrette clip. 


Issue: 

Whether the Trio Barrettes in NYs 815120 and 815119 constitute sets as defined in GRI 
3(b). 
Law and Analysis: 


Classification of merchandise under the HTSUS isin accordance with the General Rules 
of Interpretation (GRI’s). GRI 1 provides that classification is determined according to the 
terms of the headings and any relative section or chapter notes. 

The HTSUS provisions under consideration are as follows: 


9615.11.40: [clombs, hair-slides and the like; hairpins, curling pins, curling grips, 
hair-curlers and the like, other than those of heading 8516, and parts 





U.S. CUSTOMS SERVICE 51 


thereof: [c]ombs, hair-slides and the like: [o]f hard rubber or plastics 
lo]ther: [nJot set with imitation pearls or imitation gemstones 


: he general, column one rate of duty for goods classifiable under this provision is 
5.3 percent ad valorem 


9615.11.50: [clombs, hair-slides and the like; hairpins, curling pins, curling grips, 
hair-curlers and the like, other than those of heading 8516, and parts 
thereof: [clombs, hair-slides and the like: [o]f hard rubber or plastics 

o|ther: [o]ther. 

The general, column one rate of duty for goods classifiable under this provision is 

4.4 percent ad valorem 


NYs 815120 and 815119 determined that the Trio Barrettes did not constitute sets as 
defined in GRI 3¢ a and, in both rulings, held Barrettes A and B to be classifiable under 
subheading 9615.11.50, HTSUS, and Barrette C to be classifiable under subheading 
9615.11.40, HTSU S 

GRI 3(b) states that: 


[m]ixtures, composite goods consisting of different materials or made up of different 
components, and goods put up in sets for retail sale, which cannot be classified by ref- 
Q 


erence to 3(a), shall be classified as if they consisted of the material or component 
which gives them their essential character, insofar as this criterion is applicable. 


In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be utilized. The Explanatory Notes, although 
not dispos — or legally binding, provide acommentary on the scope of each heading of the 
HTSUS, and are ge nerally indicative of the proper interpretation of these headings. See 
T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). Explanatory Note 3(b)(X) (p. 5) 
states that: 


[flor the purposes of this Rule, the term “goods put up in sets for retail sale” shall be 
taken to mean goods which: 

(a) consist of at least two different articles which are, prima facie, classifiable in dif- 
ferent headings. Therefore, for example, six fondue forks cannot be regarded as a set 
within the meaning of this Rule; 

(b) consist of products or articles put up together to meet a particular need or carry 
out a specific activity; and 

(c) are put up in a manner suitable for sale directly to users without repacking (e.g., 
in boxes or cases or on boards). 


The barrettes meet both requirements (b) and (c) above in that they are put up together 
to meet the particular need of hair care as they are used in conjunction with each other to 
offer the user a choice in style, and it is our understanding that they are put upinamanner 
suitable for sale directly to users without repacking. We must now ascertain whether the 
barrettes meet requirement (a). 

GRI 6 states that: 


[flor legal purposes, the classification of goods in the subheadings of a heading shall be 
determined according to the terms of those subheadings and any related subheading 
notes and, mutatis mutandis, to the above rules, on the understanding that only sub- 
headings at the same level are comparable. For the purposes of this r ule, the relative 
section, chapter and subchapter notes apply, unless the context otherwise requires. 


In HQ 088774, dated March 13, 1991, which dealt with the classification of headband and 
ponytail ensembles containing items which were all classifiable under the subheading pro- 
visions of heading 9615, HTSUS, we stated that: 


[wlith respect to the instant merchandise, at the heading level, we do not have “goods 
put up in sets for retail sale” since the headbands and ponytail holders are both ciassi- 
fiable in heading 9615, HTSUS. However, since the instant goods are classifiable under 
two different subheadings within the same heading, 9615. I1and9615.19r espectively, 

and they contain articles put up together to meet a particular need in a manner suit- 
able for the direct sale to the user applicable to this merchandise, they would be consid- 
ered a set pursuant to GRI 3(b) by virtue of GRI 6. 


Therefore, based upon GRI6 and the reasoning in HQ 088774, the Trio Barrettes, which 
each consist of barrettes classifiable under subheadings 9615.11.40 and 9615.11.50, 
HTSUS, meet requirement (a) in Explanatory Note 3(b)(X) and constitute sets as defined 
in GRI 3(b). 
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The reasoning in this ruling is distinguishable from that in HQ 955938, which dealt with 
the classification of a blister pack containing three scissors. In that ruling, we stated that: 


{a]ccording to [Explanatory Note] X to GRI 3(b), a set must consist of at least two dif- 
ferent articles. In support of this position, the [Explanatory Note] gives the example of 
six fondue forks which cannot be regarded as a “set” within the meaning of the rule as 
set forth above. The subject merchandise consists of three scissors packaged together. 
The only difference between them is the value of the individual scissors. We believe 
that this type of merchandise, like the six fondue fork example, does not meet the 
“sets” requirement of “consisting of at least two different articles.” Because the scis- 
sors blister pack fails the first criteria for “goods put up in sets for retail sale”, they 
cannot be classified as such. Therefore, the scissors in the blister pack should be classi- 
fied separately according to their value per dozen. 


The scissors in HQ 955938 were classifiable under different subheadings of heading 
8213, HTSUS; the distinction in classification was based upon the value of the scissors only 
and not a difference in their description. However, the subject barrettes are classifiable un- 
der different subheadings in heading 9615, HTSUS, solely based upon their material des- 
cription. Each pack of barrettes contains articles created differently so as to offer a style 
choice for the user. Because of such a material difference in the barrettes, as previously 
stated, the Trio Barrettes in NYs 815120 and 815119 consist of at least two different ar- 
ticles and therefore meet requirement (a) of Explanatory Note 3(b)(X). 

Explanatory Note 3(b)(VIID (p. 4) states that: 


[t]he factor which determines essential character will vary as between different kinds 
of goods. It may, for example, be determined by the nature of the material or compo- 
nent, its bulk, quantity, weight or value, or by the role ofa constituent material in rela- 
tion to the use of the goods. 


With regard to the Trio Barrettes, the essential character of the sets are not readily appa- 
rent. When the component which imparts the essential character of the goods at issue can- 
not be determined, classification is ascertained by utilizing GRI 3(c). It states that: 


[wlhen goods cannot be classified by reference to 3(a) or 3(b), they shall be classified 
under the heading which occurs last in numerical order among those which equally 


merit consideration. 


Based upon GRI 3(c), the Trio Barrettes are classifiable under subheading 9615.11.50, 
HTSUS. 

You were issued NY 815121, dated October 25, 1995, also dealing with Trio Barrettes. As 
all the barrettes involved were held to be classifiable under one subheading provision in 
heading 9615, HTSUS, that ruling is not under reconsideration because the merchandise 
fails requirement (a) of Explanatory Note 3(b)(X). 


Holding: 


The Trio Barrettes constitute sets as defined in GRI 3(b) and are classifiable under sub- 
heading 9615.11.50, HTSUS, as other combs, hair-slides and the like, of hard rubber or 
plastics. 

NYs 815120 and 815119 are revoked. In accordance with 19 U.S.C. 1625(c)(1), this ruling 
will become effective 60 days after its publication in the CUSTOMS BULLETIN. Publication of 
rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) does not constitute a change of prac- 
tice or position in accordance with section 177.10(c)(1), Customs regulations [19 CFR 
177.10(c)(1)]. 

MARVIN AMERNICK 
(for John Durant, Director, 
Commercial Rulings Division.) 
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OPINION 

POGUE, Judge: Plaintiffs, A.K. Steel Corp. et al. (“A.K. Steel”) and 
Union Steel Manufacturing Comp. Ltd. (“Union”), filed separate ac- 
tions challenging aspects of the International Trade Administration’s 
final results in Certain Corrosion-Resistant Carbon Steel Flat Products 
from Korea, 61 Fed. Reg. 18,547 (Dep’t. Commerce 1996)(final results 
admin. review)(hereinafter Final Results]. The two actions were consol- 
idated. 

The Court has jurisdiction under 28 U.S.C. § 1581(c) and 19 U.S.C. 
§ 1516a(a)(2)(A). 


BACKGROUND 


In August 1993, Commerce issued antidumping duty orders on cold- 
rolled carbon steel products from Korea. Certain Cold-Rolled Carbon 
Steel Flat Products from Korea, 58 Fed. Reg. 44,159 (Dep’t. Commerce, 
1993) (antidumping duty ords.). Commerce determined that the 
weighted-average dumping margin for corrosion-resistant (“CORE”) 
steel products was 17.70 percent for all importers. Id. 
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In September 1994, pursuant to the requests of Union and other Ko- 
rean steel producers,! Commerce initiated the first administrative re- 
view of CORE and cold-rolled steel products from Korea. Certain 
Cold-Rolled Carbon Steel Flat Products from Korea, 59 Fed. Reg. 46,391 
(Dep’t. Commerce, 1994) (init. antidumping and countervailing duty 
admin. reviews). The schedules for the CORE and cold-rolled reviews di- 
verged in May 1995, when Commerce, at the request of the petitioners, 
decided to “collapse” Union and a related party, Dongkuk Industries 
Co., Ltd. (“DKI”), for purposes of the cold-rolled review.” As a result, 
Union submitted a new response for the cold-rolled review, consolidat- 
ing the sales and cost information of Union Steel and DKI. The period of 
review for sales of CORE steel products was February 4, 1993 to July 31, 
1994. 

In September 1994 Commerce sent a questionnaire to Union request- 
ing general information about the company; home market and third 
country sales data; and U.S. sales data.2 Commerce requested that 
Union assign control numbers to each class or kind of merchandise and 
that Union categorize U.S. and home market sales information based 
upon eleven criteria, i.e., physical characteristics. These characteristics 
were (1) type, (2) metallic coating process, (3) clad material/coating 
metal, (4) quality, (5) yield strength, (6) metallic coating weight, 
(7) minimum thickness, (8) width, (9) form, (10) temper rolling, and 
(11) levelling. The eleven categories were further divided into subcate- 
gories. The criteria were to serve as the basis for assigning control num- 
bers (“CONNUMs”) to Union’s CORE sales.* These characteristics 
were listed in descending order of importance. Respondents were 
instructed first to match home-market sales of the same “type,” (mean- 
ing clad or coated, painted or unpainted) as U.S. sales. Where that was 
accomplished, respondents were instructed to move down the list until 
it was no longer possible to find home-market sales that matched U.S. 
sales with respect to a particular characteristic. 

The purpose of this exercise was to identify home-market sales of 
identical or at least similar merchandise. See 19 U.S.C. § 1677b(a)(1) 
(“The foreign market value of imported merchandise shall be the price 
* * * at which such or similar merchandise is sold * * * in the principal 
markets of the country from which exported * * *.”), Where it was not 
possible to match every model characteristic, the Department made dif- 
ference in merchandise (“difmer”) adjustments for cost differences be- 
tween similar merchandise to permit appropriate comparison. 


1 The other Korean steel producers subsequently withdrew their requests. 


2 When Commerce “collapses” parties during an investigation it treats them as a single entity and calculates a single 
dumping margin for them. See Queens Flowers de Colombia v. United States, Slip Op. 97-120 (CIT August 25, 1997) 
Commerce’s collapsing decision is not at issue in this case. 

3 During an administrative review, Commerce compares U.S. price to foreign market value in order to calculate a 
dumping margin. Foreign market value may be based upon prices in the home market, price to third countries, or upon 
constructed value. 19 U.S.C. §§ 1675, 1677a, 1677b (1988). 


4 By comparing the physical characteristics of Union’s U.S. sales—represented by CONNUMU (control number for 
U.S. sales)—with the physical characteristics of Union’s home-market (Korean) sales—represented by CONNUMH 
(control number for home market sales) Commerce can identify the identical CORE product, or, if an identical CORE 
product is not available, the most similar CORE product for comparison with the imported product. 
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Commerce then sought to verify the data supplied by Union. On 
March 13, 1995, Commerce sent Union a verification agenda. In the 
agenda, Commerce advised Union to be prepared, inter alia, (1) to dis- 
cuss product characteristics of the merchandise at issue in relation to 
the characteristics identified in the questionnaire, and (2) to demon- 
strate that the product characteristics shown in its home market and 
US. sales listings were reported correctly. Commerce Verification Out- 
line at 5-6 (Pub. Doc. 184) Commerce stated that Union should explain 
and document, as appropriate, the process used in deriving the criteria 
for each product, and provide copies of specification and other relevant 
documents such as “[mlill certificates, invoices, product brochures that 
support [its] categorization of products under each model match vari- 
able * * *.” Id. at 6. 

On May 16, 1995, Commerce issued its sales verification report. In the 
“Product Comparison” section, the report said that Union maintained 
“an internal seven-digit product code assigned to all products that was 
used to define the majority of the model match variables in submission 
for cold-rolled and corrosion-resistant flat products.” Commerce Sales 
Verification Rep. at 16 (Pub. Doc. 222). Union supplied Commerce veri- 
fiers with mill/inspection certificates of Union’s preselected U.S. sales to 
verify the product code system, but told Commerce verifiers that it no 
longer had copies of any mill/inspection certificates of its home-market 
sales for the period of review. The verification report stated that due to 
Union’s failure to provide mill/inspection certificates Commerce was 
able to verify some but not all of the relevant product characteristics for 
home-market sales of Union’s CORE products. 

In August 1995, Commerce issued its preliminary results. Certain 
Corrosion-Resistant Carbon Steel Flat Products from Korea: Prelimi- 
nary Results of Antidumping Duty Administrative Review, 60 Fed. Reg. 
44,006 (Dep’t. Commerce 1995)(prelim. results). Due to its inability to 
verify product characteristics for Union’s home-market sales, Com- 
merce used Union’s model-matching product comparisons but applied 
to all of Union’s price-to-price comparisons an across-the-board adjust- 
ment for differences in physical characteristics of twenty percent as the 
best information available (“BIA”).® 

Between April 10 and April 14, 1995, Commerce verified Union’s cost 
of production and constructed value information. The constructed val- 
ue of imported merchandise equals: 


the sum of— 


_ (A) the cost of materials * * * and of fabrication or other process- 
Wie 


(B) an amount for general expenses and profit equal to that usu- 
ally reflected in sales of merchandise of the same general class or 
kind as the merchandise under consideration * * * 


° Twenty percent is the maximum difference in merchandise (“difmer” ) Commerce allows between U.S. and home- 
market models for the purposes of comparison. See Certain Welded Carbon Steel Pipe and Tube from Turkey, 61 Fed. 
Reg. 69,067, 69,076 (Dep’t. Commerce 1996)(final results admin. review)(citing Import Administration Policy Bulle- 
tin: Number 92.2, July 28, 1992, Differences in Merchandise; 20 percent rule). See also Granular Polytetrafluoroethy- 
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(C) the cost of all containers and coverings of whatever nature, 
and all other expenses incidental to placing the merchandise under 
consideration in condition, packed ready for shipment to the 
United States. 

19 U.S.C. § 1677b(e). Because this information was verified successfully, 
Commerce decided to use constructed value as the basis for foreign mar- 
ket value in its final results, pursuant to 19 U.S.C. § 1677b(a)(2).° How- 
ever, Commerce resorted to BIA for the profit component of constructed 
value, pursuant to its authority under 19 U.S.C. § 1677e(b) which re- 
quires that if Commerce is unable to verify the accuracy of information 
submitted, “it shall use the best information available to it as the basis 
for its action, * * *.” Commerce was unable to verify Union’s profit fig- 
ures, just as it was unable to verify the physical characteristics of 
Union’s home market sales, because verifiers were unable to match spe- 
cific sales to specific costs due to their inability to verify the accuracy of 
Union’s internal product code. 

In its case brief filed on October 2, 1995, Union argued that partial 
BIA was unwarranted since its reported home market product charac- 
teristics had been adequately verified.’ 

Commerce rejected certain materials in Union’s case and rebuttal 
briefs related to Commerce’s verification of Union’s home-market prod- 
uct code system. Commerce said it was deleting the materials from the 
administrative record because they constituted untimely submitted fac- 
tual information. Final Results, 61 Fed. Reg. at 18,560. According to 
Commerce’s regulations, factual information for an administrative re- 
view is to be submitted not later than “the earlier of the date of publica- 
tion of notice of preliminary results of review or 180 days after the date 
of publication of notice of initiation of the review.” 19 C.FR. 
§ 353.31(a)(1). When Union submitted its case brief, both regulatory 
deadlines for submitting factual information had elapsed.® 

Union Steel objects to the following aspects of Commerce’s final re- 
sults: 

1) the decision to rely on constructed value rather than home-market 
sales in calculating foreign market value; 

2) Commerce’s decision to strike from the administrative record por- 
tions of Union’s case brief and rebuttal brief; 

3) the use of BIA for the profit component of the constructed value cal- 
culation, rather than the profit information submitted by Union; 

4) Commerce’s method for calculating profit as partial BIA. 


©19 U.S.C. § 1677b(a)(2) states in relevant part, “[i]f the administering authority determines that the foreign mar- 
ket value of imported merchandise cannot be determined [based on home-market sales] then, * * * the foreign market 
value of the merchandise may be the constructed value of that merchandise * * *.” 

‘ The pertinent Commerce regulation, 19 C.FR. § 353.38 (1995) provides for the submission of a “case brief” after 
the date of publication of the preliminary results, and of a rebuttal brief after the filing of the case brief. “The case brief 
shall separately present in full all arguments that continue in the submitter’s view to be relevant to the * * * final re- 
sults, including any arguments presented before the date of publication of * * * the preliminary results.” 19 C.FR 
§ 353.38(c)(2). “The rebuttal brief is to separately present in full all rebuttal arguments, responding only to arguments 
raised in the case brief.” 19 C.ER. § 353.38(d). 

5 The preliminary results were published on August 24, 1995. The notice of the initiation was published on Septem- 
ber 8, 1994. One hundred and eighty days from the date of the initiation would have been March 7, 1995 
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Domestic producers object to the following aspects of the final results: 

1) the use of partial rather than total BIA in calculating the dumping 
margin; 

2) Commerce’s decision not to deduct countervailing and antidump- 
ing duties from United States price in calculating Union’s dumping 
margin. 

Union’s memorandum to this Court contains references to the mate- 
rial that Commerce decided to strike from the administrative record. 
Union requests that if the administrative record does not compel entry 
of judgment for Union, that the Court supplement the record and grant 
summary judgment to Union based on the supplemented record. Defen- 
dant filed a motion requesting that the Court strike these matters from 
Union’s brief. 

DISCUSSION 
UNION’s ISSUES 
I. COMMERCE’S REJECTION OF HOME-MARKET SALES AS THE 
BASIS FOR FOREIGN MARKET VALUE 

“During the verification of Union’s responses, the Department was 
unable to fully verify the accuracy of Union’s reported home-market 
product characteristics because Union did not retain the relevant infor- 
mation in its records.” Certain Corrosion-Resistant Carbon Steel Flat 
Products from Korea, 60 Fed. Reg. 44,006 (Dep’t. Commerce 1995) (pre- 
lim. results admin. review). Because Commerce was unable to verify the 
product characteristics of Union’s home market sales, the Department 
based foreign market value on constructed value. 

Union argues that Commerce’s refusal to accept the accuracy of 
Union’s product code for home-market sales was unreasonable. During 
verification, Union states, Commerce tied the product codes from 
Union’s submission to Commerce to the product codes used on commer- 
cial invoices maintained in the normal course of business; traced data 
from the commercial invoices into Union’s sales ledgers, the source data 
for the submitted product codes; compared the meaning of the product 
code key in Union’s production manual maintained in the normal 
course of business, and found no discrepancies; and, checked the re- 
ported product characteristics against mill certificates for U.S. sales 
during the period of review. (Union Steel Rebuttal Br. at 4-5) (Pub. Doc. 
312). The information received by Commerce in taking these steps, 
Union argues, “well exceeded the threshold of ‘such relevant evidence 
as a reasonable mind might accept as adequate.’” Union Mot. for J. 
Agency Rec. at 46 (“Union Mot.”)(quoting Micron Technology v. United 
States, 893 F. Supp. 21, 40-41 (CIT 1995) aff'd 117 F.3d 1386 (Fed. Cir. 
1997)). Furthermore, Union argues, “[b]ecause Commerce’s refusal to 
accept as verified Union’s product code system and ‘model match’ char- 
acteristics for home-market sales was both unsupported by substantial 
evidence and arbitrary, Union is entitled to Judgment on the Agency Re- 
cord, * * *.” Union Mot. at 48. 
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The Court does not agree. In reviewing the final results of an adminis- 
trative review, the Court of International Trade must decide whether 
Commerce’s determination is in accordance with law and whether Com- 
merce’s conclusions are supported by substantial evidence on the re- 
cord. Section 516a(b)(1)(B)(i) of the Tariff Act of 1930, 19 U.S.C. 
§ 1516a(b)(1)(B)(i)(1988). 

The statute requires that Commerce verify all information relied 
upon in making a review and determination, if “(A) verification is timely 
requested by an interested party * * * and (B) no verification was made 
* * * during the 2 immediately preceding reviews and determinations 
* * * of the same order, finding, or notice * * *.” 19 U.S.C. § 1677e(b). 
The statute does not specify the means by which verification is to be ac- 
complished. 

“(If the statute is silent or ambiguous with respect to [a] specific is- 
sue, the question for the court is whether the agency’s answer is based 
on a permissible construction of the statute. Chevron U.S.A., Inc. v. Nat- 
ural Resources Defense Council, Inc., 467 U.S. 837, 848, 104 S.Ct. 2778, 
2782 (1984). With respect to verification, “Congress has afforded ITA a 
degree of latitude in implementing its verification procedures * * * Ifa 
reasonable standard is applied and the verification is supported by sub- 
stantial evidence, the court will sustain the methodology.” Floral Trade 
Council v. United States, 17 CIT 392, 399, 822 F. Supp. 766, 772 (1993) 
(citations omitted); see also American Alloys, Inc. v. United States, 30 
F.3d 1469, 1475 (Fed. Cir. 1994) (“[T]he statute gives Commerce wide 
latitude in its verification procedures.”). 

The steps taken by Commerce in attempting to verify Union’s home- 
market data were sufficient to fulfill Commerce’s statutory mandate. 
Commerce informed Union in advance that it would need to verify 
Union’s reported product characteristics and told Union the type of doc- 
umentation that would be required to accomplish this. Commerce veri- 
fiers visited Union’s worldwide headquarters in Seoul, Korea, and its 
California office in Torrance, California. They requested and received 
an explanation of Union’s product code as well as mill/inspection certifi- 
cates of preselected U.S. sales. Sales Verification Report, May 16, 1995 at 
16-17 (Pub. Doc. 222). As Union points out, Commerce also examined 
Union’s commercial invoices, traced data from the commercial invoice 
into Union’s sales ledgers, and examined the product code key in 
Union’s production manual. Union Mot. at 39-42. Finally, Commerce 
gave Union the opportunity to comment on its verification report. Thus, 
Commerce provided Union with ample opportunity to present docu- 
mentation relevant to Commerce’s verification. 

After weighing the evidence obtained during the verification process, 
Commerce concluded that Union had failed to provide enough evidence 
to verify its product characteristics for home market sales. Union dis- 
agrees with this conclusion and is asking the Court to reweigh the evi- 
dence before Commerce. However, “[t]he function of this Court is not to 
reweigh the evidence, but rather to ascertain whether [Commerce’s] de- 
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termination is ‘unsupported by substantial evidence on the record 
* * *°” Metallverken Nederland B.V. v. United States, 138 CIT 1013, 
1017, 728 F Supp. 730, 734 (1989). 

Here, record evidence demonstrates that at verification, Union failed 
to provide documentation that directly tied its home-market sales to its 
production records. Specifically, Union did not preserve production re- 
cords for its home-market sales, such as mill certificates, which would 
have connected specific products to specific sales. See Final Results at 
18,559; Letter of June 8, 1995 from Sidley & Austin to Commerce at 10, 
Pub. Doc. 242 (“[P]articular shipments cannot be tied to particular pro- 
duction runs; there is no cross-reference between the production and 
commercial systems for home market sales.”). Commerce verifiers also 
found that Union did not explain how it categorized its home-market 
sales for yield strength or temper-rolled model-match criteria. See Sales 
Verification Report at 17. 

Union argues that in past cases Commerce has relied on commercial 
invoices to verify product codes and that it could have done so in this 
case as well. However, after examining Union’s commercial invoices, 
Commerce chose to rely on other evidence that indicated that Union’s 
home-market sales information was unverifiable. 

Because Commerce’s verification methodology was reasonable, and 
the decision to reject Union’s home-market sales information was sup- 


ported by substantial evidence, the Court will sustain Commerce’s deci- 
sion. 


II. THE DELETION OF SECTIONS OF UNION’S CASE AND REBUTTAL BRIEFS 


After publication of the preliminary results of Commerce’s investiga- 
tion, Union submitted a case brief and a rebuttal brief. Both briefs con- 
tained, inter alia, references to documents Union says Commerce could 
have used to verify Union’s home market sales information. Commerce 
stated that it deleted these references on the grounds that they consti- 
tuted “new factual information within the meaning of section 
353.31(a)(3) of the Department’s regulations [19 C.F.R. § 353.31).” Fi- 
nal Results at 18,560. Union disagrees with Commerce’s characteriza- 
tion of these materials. 

The materials at issue include references by Union to post-POR “mill 
inspection cards” examined by Commerce inspectors to verify Union’s 
date of sale information and references to inventory records examined 
by Commerce to verify Union’s reported cost and freight information. 
With regard to the inventory records, Union argued as follows: 


The record demonstrates that Union’s product coding is used for 
Union’s inventory records. * * * Since each shipment has a match- 
ing inventory withdrawal, the Department could have tied the 
product code shown in the commercial documentation to the prod- 
uct code shown in the inventory data bases. * * * 

From here, it would have been a simple further step to tie from 
inventory withdrawals to entries into finished goods inventory. 
* * * then, the Department could have traced to production records, 
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such as the inspection cards and the daily production reports, to 
confirm the nature of the products. 


Union’s Case Brief at 20-21. 

Commerce also decided to delete Section IIIA of Union’s case brief in 
its entirety, as well as references to Section IIIA in Union’s rebuttal 
brief. In Section IIIA, Union describes each of the characteristics relied 
upon by Commerce in making its model match, and explains how these 
characteristics can be derived from its commercial records, disputing 
Commerce’s contention that a majority of the characteristics were de- 
rived from the internal product code. 

Finally, Commerce deleted references to information received by 
Commerce at the DKI verification in August 1995. 

Union objects to Commerce’s deletions on the ground that the materi- 
als at issue constituted “arguments or explanations that merely identi- 
fied and elaborated on the significance of factual information that 
already was in the record before Commerce,” and that “[bloth the Court 
and Commerce have acknowledged that § 353.31 should not be used to 
bar supplementary submissions that merely clarify record evidence or 
put such information ‘in a format that Commerce is more likely to ac- 
cept.’” Union’s Mot. at 54 (citing Bowe-Passat v. United States, 17 CIT 
335 (1993)). 

The Court agrees with Union that other than the references to the 
DK] investigation, the materials did not constitute newly submitted fac- 
tual information. Rather, the materials constitute a reinterpretation by 
Union of evidence that was before Commerce during its investigation. 
Therefore, Commerce’s decision to delete these materials from Union’s 
submissions was a procedural error. Commerce’s antidumping proce- 
dures permit interested parties to submit a case brief after publication 
of the preliminary results presenting “all arguments that continue in 
the submitter’s view to be relevant * * *.” 19C.FR. § 353.38(c)(2). How- 
ever, the record demonstrates that while Commerce stated that it de- 
leted the materials at issue, it actually addressed Union’s arguments. 
For example, Commerce notes that Union submitted a consultant’s re- 
port stating that Union’s production and inventory records are inaccu- 
rate. Final Results at 18,559. “[T]his calls into question the possibility of 
successfully employing the alternative techniques Union is now advo- 
cating.” Id. Similarly, with respect to Union’s statements regarding 
Union’s inventory records, Commerce explains that “these documents 
* * * do not clearly demonstrate on their own that ‘the internal code is 
used in the production process,’ because they are not documents gener- 
ated in the course of the production process.” Commerce Letter of April 
12, 1996, Pub. Doc. 370. 

Finally, Union’s argument that the majority of its product character- 
istics were not derived from the product code and that “[t]he Depart- 
ment’s apprehension is limited to product characteristics that were 
defined based on the product code,” Union Rebuttal Brief at 21 (Pub. 
Doc. 312), isirrelevant. Whether Union submitted six unverifiable prod- 
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uct characteristics, or five, or even three or four, Commerce’s rejection 
of Union’s home-market sales information here would have been within 
its discretion. 

Moreover, Commerce acknowledged Union’s argument in the Final 
Results, stating, “Union claims that the majority of the reported prod- 
uct gman are not derived from the internal product code.” 61 
Fed. Reg. at 18 Commerce addressed Union’s claim, explaining, 

“the internal eae code * * * was the basis for a majority of the vari- 
ables, rather than just the five referenced by respondent. In fact, five of 
the six most important variables in the model-match hierarchy were de- 
rived from the internal product code, and Union’s methodology for cate- 
gorizing an additional variable (Yield strength) on specific sales was not 
explained to the Department.” Jd. at 18,559 

Thus, although Commerce said it was deleting the materials at issue, 
the Final Results demonstrate that Commerce actually treated these 
materials as part of the administrative record. Commerce considered 
and reasonably rejected Union’s arguments. Commerce erred in charac- 
terizing the materials at issue as newly submitted factual information 
and stating, officially, that the materials were deleted from the adminis- 
trative record. However, in fact, Commerce considered and responded to 
the materials, so Union’s interests were not prejudiced by Commerce’s 
procedural error and therefore the error was harmless. “It is well settled 
that principles of harmless error apply to the review of agency proceed- 
ings.” Intercargo Insurance Co. v. United States, 83 F. 3d 391, 394 (Fed. 
Cir. 1996). See Sea-Land Serv., Inc. v. United States, 14 CIT 253, 257 
735 F Supp. 1059, 1063 (“[I]t is * * * well settled that courts will not set 
aside agency action for procedural errors unless the errors "were ve 
dicial to the party seeking to have the action declared invalid.’”), aff'd 
and adopted 9 Fed. Cir. (T) 59, 923 F2d 838 (1991). Because Commerce’s 
error was harmless, the Court will not remand for Commerce to do offi- 
cially what it has already done in actuality. 

As for the information from the DKI investigation “[t]he record for 
judicial review should ordinarily not contain material from separate in- 
vestigations.” Bethlehem Steel Corp. v. United States, 5 CIT 236, 236, 
566 F. Supp. 346, 347 (1983); see also Win-Tex Products v. United States, 
16 CIT 760, 762-63, 797 F. Supp. 1025, 1027 (1992). Union argues, based 
on the holding in Floral Trade Council v. United States, 13 CIT 242, 709 
F. Supp. 229 (1989) that the DKI verification exhibits should be made 
part of the record of this investigation. In Floral Trade Council, the 
court said, “[t]he court may, * * * find documents from [earlier] inves- 
tigations to be part of the record for purposes of review * * *.” 13 CIT at 
244, 709 F. Supp. at 231. However, the court also “wholeheartedly [rec- 
ognized] the law from earlier cases indicating that documents obt tained 
for other investigations do not automatically become part of the record 
of related investigations.” Jd. at 243, 709 F Supp. at 230. The reason the 
court was willing to make information from related investigations part 
of the record in Floral Trade Council, was that the agency stated in its 
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final results, that it had examined “the original investigations by the 
ITC and the Department.” Jd. “[T]hose documents at the agency which 
become sufficiently intertwined with the relevant inquiry are part of the 
record, no matter how or when they arrived at the agency * * *. The 
question to be asked is whether the decision can be reviewed properly 
without certain documents.” Jd. In this case, Commerce made no refer- 
ence in the Final Results to documents gathered as part of the DKI in- 
vestigation. Therefore, the Court finds, the documents from that 
investigation were not “sufficiently connected to the current investiga- 
tion to be considered to be before the agency for purposes of the decision 
at issue.” id. at 244, 709 F Supp. at 231, and Union’s references to the 
DKI investigation were appropriately deleted. 


III. COMMERCE’S DECISION TO RESORT TO PARTIAL BIA IN 
CALCULATING FOREIGN MARKET VALUE 

Because Commerce was unable to verify the accuracy of Union’s prod- 
uct code for home-market sales, Commerce used constructed value for 
calculating foreign market value. According to the statute, “[ilf the 
administering authority determines that the foreign market value of 
imported merchandise cannot be determined [based on home-market 
sales] then, * * * the foreign market value of the merchandise may be 
the constructed value of that merchandise ***.” 19 U.S.C. 
§ 1677b(a)(2). 

The definition of constructed value provides that “the amount for 
profit shall not be less than 8 percent of the sum of [the] general ex- 
penses and cost,” 19 U.S.C. § 1677b(e). The profit margin reported by 
Union to Commerce was less than eight percent. Usually, in such a case, 
Commerce would use the statutory eight-percent minimum for Union’s 
profit margin. However, because Commerce was unable to verify 
Union’s home-market product characteristics, Commerce was also un- 
able to verify Union’s reported profit margin for home-market sales. 
Specifically, without verifying Union’s home-market product character- 
istics, Commerce was unable to match specific sales to specific costs. 
Therefore, Commerce used as partial BIA a calculated profit margin 
that was more adverse than the statutory eight-percent minimum. 

Union claims that Commerce’s decision to resort to partial BIA in lieu 
of information submitted by Union, which would have required use of 
the statutory minimum, was “fundamentally unfair” because Com- 
merce failed to give Union clear notice and a meaningful opportunity to 
respond to Commerce’s concerns regarding the accuracy of Union’s 
product code system. 

The Court cannot agree. In Thyssen Stahl v. United States, 886 F- 
Supp. 23, 26 (CIT 1995), the plaintiff argued that if Commerce deemed 
certain missing documents essential to verification, it should have re- 
quested those documents either in the sales verification outline pro- 
vided to the respondent prior to verification, or after verification but 
prior to making its determination. The court agreed with Commerce in 
that case, that Commerce is “not required to itemize beforehand every 
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possible type of document needed during verification, * * *.” Further- 
more, the court agreed that, “the ITA is not required to request that 
missing information be provided at a future date.” Jd. 

Union was aware, prior to verification, that Commerce would want to 
verify Union’s model match characteristics. See Sales Verification Out- 
line at 6 (Pub. Doc. 184). As Commerce points out in the Final Results, if 
Union had documentation that it thought would help Commerce to ac- 
complish this, it could have brought it to Commerce’s attention during 
verification. 


Only the respondent is in a position to know what documentary evi- 
dence there exists in its possession; it is the respondent’s responsi- 
bility to determine prior to the verification, what documentary 
evidence exists in its records supporting the information previously 
supplied to the Department, and to provide such documentary evi- 
dence to the Department’s verifiers. 

61 Fed. Reg. at 18,559. 

Union also contends that it cooperated fully with Commerce, both in 
responding to the questionnaire and at verification. Therefore, Union 
argues, “Commerce cannot resort to the type of punitive BIA used in 
this case * * *.” Union Mot. at 57. Union relies on 19 U.S.C. § 1677e(c) as 
support for its position. According to that provision, “the administering 
authority and the Commission shall, whenever a party or any other per- 
son refuses or is unable to produce information requested in a timely 
manner and in the form required, or otherwise significantly impedes an 


investigation, use the best information otherwise available.” (emphasis 
added). Union argues, 


the only information or documents ever requested by Commerce 
but not produced by Union were customer correspondence and mill 
certificates for Union’s home-market sales, and Commerce has ac- 
knowledged that those documents simply do not exist. Commerce 
cannot resort to the type of punitive BIA used in this case where a 
respondent is unable to produce requested documents because they 
do not exist. 
Union Mot. at 57. 

Commerce acknowledges that Union cooperated fully with its inves- 
tigation. However, Union ignores a second BIA provision which requires 
that ifthe administering authority is unable to verify the accuracy of the 
information submitted, “it shall use the best information available to it 
as the basis for its action, * * *.” 19 U.S.C. § 1677e(b) (emphasis added). 
Commerce was unable to verify information submitted by Union. 
Therefore, its decision to apply BIA was consistent with the statute. 


TV. COMMERCE’S METHODOLOGY FOR CALCULATING BIA 
As BIA, Commerce calculated the weighted-average profit for all of 
Union’s above-cost home-market sales. In order to determine which 
sales were above the cost of production, Commerce calculated a simple 
average cost of production based on all home-market sales. Commerce 
compared the simple average cost of production to each individual 
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home-market sale to determine which sales were made at prices above 
the cost of production. 

Commerce then calculated transaction-specific profit by calculating 
the sales value of each home-market transaction (i.e., net price times 
sales quantity); Commerce then subtracted the value of the cost of pro- 
duction for that transaction to determine the transaction-specific profit 
(i.e., sales value minus simple average cost of production times sales 
quantity). Finally, Commerce weight-averaged the transaction-specific 
profits to derive an overall profit percentage for use in the constructed 
value calculation. See Final Results, 61 Fed. Reg. at 18,560. 

Union argues that Commerce’s BIA formulation was inconsistent 
with statutory authority and excessively punitive. Union notes that be- 
cause the cost the Department used for comparison purposes was the 
simple average cost of production of all home-market CORE sales, Com- 
merce attributed greater profit to more costly subject merchandise 
which sells at a higher price than average subject merchandise. Com- 
merce also excluded less costly subject merchandise from its profit cal- 
culation, since the sales value of such merchandise was less than the 
simple average cost of all subject merchandise. As a result, the profit 
margin calculated by Commerce was higher than that reported by 
Union. 

With respect to BIA, the courts have found that Congress explicitly 
left a gap for the agency to fill, and thus, it is within Commerce’s discre- 
tion to decide what constitutes best information available in a particular 
case. Allied-Signal Aerospace Co. v. United States, 996 F.2d 1185, 
1191-92 (Fed. Cir. 1993). Therefore, this Court must grant Commerce 
considerable deference in this area. NT'N Bearing Corp. of America v. 
United States, 924 F. Supp. 200, 206 (CIT 1996). aff'd No. 96-1436 (Fed. 
Cir. October 3, 1997). At the same time, “Commerce must be reasonable 
in its application of its chosen methodology. * * * Arational relationship 
must exist between the ‘data chosen and the matter to which they are to 
apply.’” National Steel Corp. v. United States, 18 CIT 1126, 1132, 870 F. 
Supp. 1130, 1136 (1994) (quoting Manifattura Emmepi S.p.A. v. United 
States, 16 CIT 619, 624, 799 F Supp. 110, 115 (1992)). 

Union argues that Commerce should not have excluded below-cost 
salesin calculating Union’s profit margin. As support for this argument, 
Union cites two administrative reviews in which Commerce declined to 
exclude below-cost sales in calculating the profit component of 
constructed value.? Union Mot. at 61. However, Union fails to recognize 
that in the cited cases, Commerce was relying on verified information, 
whereas in this case, Commerce is relying on partial BIA. As Commerce 
explained in the final results, “where verified data were not available, 


9 Antifriction Bearings (Other than Tapered Roller Bearings) and Parts Thereof From France, Germany, Italy, Ja- 
pan, Romania, Singapore, Sweden, Thailand, and the United Kingdom, 58 Fed. Reg. 39,729, 39,752 (Dep’t. Commerce 
1993)(final results antidumping duty admin. rev. and revocation in part antidumping duty ord.), Tapered Roller Bear- 
ings and Parts Thereof, Finished and Unfinished, from Japan and Tapered Roller Bearings, Four Inches or Less in 
Outside Diameter, and Components Thereof, from Japan, Final Results of Review, 58 Fed. Reg. 64,720, 64,728 (Dep’t. 
Commerce 1993)(final results admin. review) 
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we resorted to partial BIA, still using Union’s data but in a more adverse 
manner than if the data in question had not failed to verify. * * * As the 
Department has previously noted, ‘the noncomplying respondent can- 
not find itself in a better position as a result of failing to comply with the 
Department’s information request than had the respondent provided 
the Department with complete, accurate and timely data.’” Final re- 
sults at 18,560 (citing, inter alia, National Steel Corp., 18 CIT at 1132, 
870 F. Supp. at 1135 (1994)). 

Commerce’s explanation is reasonable and consistent with relevant 
case law as well as the overall purpose of the BIA provisions. See Ad Hoc 
Comm. of AZ-NM-TX-FL Producers of Gray Portland Cement v. United 
States, 18 CIT 906, 915, 865 F. Supp. 857, 865 (1994) (finding that Com- 
merce’s application of adverse BIA was appropriate because, “[t]he pur- 
pose of the BIA provision is to induce respondents to provide Commerce 
with timely, complete and accurate information * * *.”), aff'd 68 F.3d 
487 (Fed. Cir. 1995). 

In Koyo Seiko Co. v. United States, 905 F. Supp. 1112 (CIT 1995), the 
respondent reported information about early-payment discounts on a 
customer-specific basis although Commerce had asked that the infor- 
mation be reported on a transaction-specific basis. Therefore, Com- 
merce resorted to BIA, using “the highest early payment discount rate 
offered by Koyo on all of Koyo’s US. sales * * *.” Id. at 1119. The respon- 
dent objected, claiming that the BIA rate chosen by Commerce was un- 
representative of “virtually all sales that received these discounts or 
allowances.” Jd. at 1118. Therefore, respondent complained, Com- 
merce’s BIA rate bore no “rational relationship” to sales to which the 
discount was applied. The court, however, noting Commerce’s “broad 
discretionary power in determining what constitutes the best informa- 
tion available,” disagreed. Jd. at 1120. Commerce’s BIA rate was based 
on information contained in respondent’s most recent questionnaire re- 
sponses, the court explained. Furthermore, the court noted, the case 
was distinguishable from Manifattura Emmeppi S.p.A. v. United States, 
16 CIT 619, 799 F. Supp. 110 (1992), in which the court struck down 
Commerce’s use of a ten-year-old cash deposit rate from the original in- 
vestigation in which the exporter was not involved. In that case, the 
Koyo court noted, “there was no unity of parties, no unity of time 
frames, no unity of the administrative agencies involved, and no unity of 
law.” 905 F. Supp. at 1120-21. In Koyo, as in the case now before the 
Court, all of those unities apply. 

Commerce’s methodology for calculating Union’s profit margin may 
not result in the most accurate representation of Union’s actual profit, 
however, “[t]he Court’s role is not to determine whether the informa- 
tion chosen was the ‘best’ actually available. Rather, the Court must af- 
firm the agency’s choice if supported by substantial evidence on the 
record and otherwise in accordance with law.” Manifattura Emmepi, 16 
CIT at 623, 799 F Supp. at 114. In this case, Commerce chose a reason- 
able method for calculating Union’s profit margin. Commerce frequent- 
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ly discounts sales made below a company’s cost of production in other 
contexts. See, e.g. 19 C.ER. § 353.51(a) (“Ifthe Secretary has reasonable 
grounds to believe or suspect that the sales on which the Secretary could 
base the calculation of foreign market value * * * are at prices less than 
the cost of production, the Secretary, in calculating foreign market val- 
ue, will disregard such sales * * *.”), The margin was calculated using 
sales data provided by Union in this investigation and verified by Com- 
merce. Therefore, the Court finds Commerce’s calculated profit margin 
bears a rational relationship to the sales to which it was applied. 
AK STEEL’s ISSUES 
I. COMMERCE’S USE OF PARTIAL BIA RATHER THAN TOTAL BIA TO 
CALCULATE UNION’S DUMPING MARGIN 

Domestic producers argue that Commerce was right to reject Union’s 
home-market sales information, but that Commerce should have used 
total BIA rather than partial BIA in calculating Union’s dumping mar- 
gin. (Domestic Producers’ Mot. J. Agency Rec. Pursuant USCIT R. 56.2 
at 19). In relying on partial rather than total BIA, domestic producers 
argue, “Commerce: (1) failed to account for the pervasive adverse effects 
of Union Steel’s unverifiable home market product characteristics; 
(2) relied on a flawed rationale for resorting to partial BIA; and (3) im- 
properly rewarded Union Steel.” Jd. at 20. According to the domestic 
producers, “Because it extends to price-to-price comparisons, the sales- 
below-cost test, and CV profit, this deficiency, by definition, renders 
meaningless any margin calculated using any portion of Union Steel’s 
data.” 

Commerce explained in the Final Determination that the use of total 
BIA was not appropriate in this case for the following reasons: 


—Union’s normal business practice at the time was not to retain 
certain production records, such as mill certificates; 
—there is no evidence on the record that Union deliberately re- 
frained from retaining those records with the purpose of impeding 
the Department’s ability to conduct this proceeding 
—we were able to verify product characteristics of the merchandise 
a in the U.S. market and to link specific U.S. sales to control num- 
ers; 
—CV was associated with specific control numbers. 


Final Results, 61 Fed. Reg. at 18,559. In fact, Commerce’s first two rea- 
sons for applying partial rather than total BIA, having to do with the re- 
spondent’s degree of cooperation, are irrelevant according to 
Commerce’s usual practice. 

The distinction between total and partial BIA is explained in Ad Hoc 
Committee of AZ-NM-TX-FL Producers of Gray Portland Cement v. 
United States, 18 CIT 906, 915, 865 F. Supp. 857, 865, n. 21 as follows: 
“Commerce uses ‘total BIA’ for a respondent whose reporting or verifi- 
cation failure is so extensive as to make its entire response unreliable 
* * * Commerce applies ‘partial BIA’ when a respondent’s submitted 
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information is deficient in limited respects, yet is still reliable in most 
other respects.” !° 

Here, Commerce did not state explicitly that it was using partial rath- 
er than total BIA, due to the limited nature of Union’s verification defi- 
ciencies. However, statements by Commerce in the final results 
demonstrate that Commerce did consider this to be a factor. See Final 
Results, 61 Fed. Reg. at 18,558 (“Union did not retain mill certificates or 
other documents needed to verify home-market product characteristics. 
However, all other documentation was maintained * * *.”). 

The Court will “uphold a decision of less than ideal clarity if the 
agency’s path may reasonably be discerned.” Bowman Transp. Inc. v. 
Arkansas-Best Freight System, 419 U.S. 281, 286, 95 S. Ct. 438, 441 
(1974). Commerce did consider the limited nature of Union’s verifica- 
tion deficiencies in choosing partial over total BIA. Commerce’s third 
and fourth reasons for its choice, that “we were able to verify product 
characteristics of the merchandise sold in the U.S. market and to link 
specific U.S. sales to control numbers; and CV was associated with spe- 
cific control numbers,” demonstrate that Commerce concluded that it 
could adequately verify Union’s submitted information, other than 
Union’s home market product characteristics. Therefore, the Court 


finds, Commerce appropriately resorted to partial rather than total 
BIA. 


II. COMMERCE’S DECISION TO REFRAIN FROM DEDUCTING ACTUAL 
COUNTERVAILING AND ANTIDUMPING DUTIES FROM UNITED STATES PRICE 


Domestic producers argue that, in calculating U.S. price, Commerce 
should deduct from the price paid by the first unrelated purchaser the 
cost of “actual” antidumping and countervailing duties. 

According to the statute, Commerce is to reduce the starting price in 
the United States by; 


* * * the amount, if any, included in such price, attributable to any 
additional costs, charges, and expenses, and United States import 
duties, incident to bringing the merchandise from the place of ship- 
ment in the country of exportation to the place of delivery in the 
United States. 


19 U.S.C. § 1677a(d)(2)(A). Domestic producers argue that the phrase 
“any * * * United States import duties,” includes antidumping and 
countervailing duties because such duties are “incident to bringing the 
merchandise from the place of shipment * * * to the place of delivery 
* * * ” (Domestic Producers’ Mot. J. Agency Rec. Pursuant USCIT R. 
56.2 at 37-38). 


10 Commerce cites Allied-Signal Aerospace Co. v. United States, 996 F:2d 1185 (Fed. Cir. 1993), for the proposition 
that “[t]he Department applies total BIA when a respondent refuses to provide the information requested in a timely 
manner or in the form required.” Fina] Results, 61 Fed. Reg. at 18,558. However, in Allied Signal, Commerce was 
choosing between two tiers of total BLA, one more adverse than the other. In that case, the court said it was appropriate 
for Commerce to base the degree of adversity on the respondent’s level of cooperativeness. However, Allied Signal is 
not applicable when Commerce is choosing between total and partial BIA. 
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The statute does not define the term “United States import duties.” 
In the absence of such a definition, the Court will uphold Commerce’s 
reasonable interpretation. 

Commerce’s regulations require that antidumping duties be de- 
ducted from U.S. price to the extent to which “the producer or reseller: 
(i) Paid [them] directly on behalf of the importer; or (ii) Reimbursed to 
the importer.” 19 C.FR. § 353.26. In other cases, Commerce’s consistent 
policy has been not to reduce U.S. price by the amount of antidumping 
duties.'! 

In the Final Results, Commerce quotes its explanation for this policy 
as articulated in Certain Hot-Rolled Lead and Bismuth Carbon Steel 
Products from the United Kingdom, 60 Fed. Reg. 44,009, 44010 
(1995)(final results admin. review): “antidumping duties are intended 
to offset the effect of discriminatory pricing between * * * two markets. 
In this context, making an additional deduction from USP for the same 
antidumping duties that correct this price discrimination would result 
in double-counting.” This is a reasonable explanation for Commerce’s 
decision to exclude antidumping duties from its definition of “United 
States import duties” in this context. A similar explanation would apply 
to Commerce’s refusal to deduct countervailing duties from United 
States Price.!? 

In PQ Corp. v. United States, 11 CIT 53, 652 F. Supp. 724 (1987), after 
Commerce found no dumping margin in an administrative review, the 
court refused to order Commerce to deduct from U.S. price the esti- 
mated antidumping duties respondent had deposited prior to comple- 
tion of Commerce’s administrative review. In that case, the court said, 
“[i]t is disputed whether ‘United States import duties,’ as used in the 
calculation of antidumping duties, refers to antidumping duties, either 
assessed or estimated.” Id. at 66, 652 F Supp. at 736. However, the court 
decided, “[i]f deposits of estimated antidumping duties entered into the 
calculation of present dumping margins, then those deposits would 
work to open up a margin where none otherwise exists.” Id., 11 CIT at 
67, 652 F. Supp. at 737 (emphasis added). The court concluded, “[t]he 
determination upon remand, however, may result in a finding of dump- 
ing, in which case the separate issue of whether actual duties should be 
deducted in calculating final margins may arise.” Jd. at 68, 652 F. Supp. 
at 737. The court in Federal-Mogul Corp. v. United States, 17 CIT 88, 
813 F Supp. 856 (1993) also endorsed Commerce’s decision not to re- 
duce U.S. price by the amount of estimated antidumping duties depos- 
ited with Commerce. 

Petitioners characterize PQ Corp. and Federal-Mogul as implicitly 
endorsing the deduction of actual antidumping duties. However, the 


11 Domestic producers do not claim that Union’s antidumping duties were paid or refunded by the manufacturer, 
producer, seller or exporter. 


12 Petitioners also argue that if antidumping and countervailing duties do not constitute U.S. import duties, then 
they should be deducted from U.S. price as “additional costs, charges, and expenses * * * incident to bringing the mer- 
chandise from the place of shipment in the country of exportation to the place of delivery in the United States,” pur- 
suant to 19 U.S.C. § 1677a(d)(2)(A). However, such an interpretation would create the same double-counting issue 
Commerce is seeking to avoid in its refusal to consider countervailing and antidumping duties to be US. import duties. 
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Court does not agree with this characterization. In PQ Corp. the court 
explicitly left open the question whether actual antidumping duties 
should be deducted from United States price and the Federal-Mogul 
court never discussed the issue. Commerce’s longstanding policy has 
been not to make such a deduction. Because Commerce has offered a ra- 
tional explanation for this policy, the Court will uphold Commerce’s de- 
termination in this case. 


COMMERCE’S MOTION TO STRIKE 


Attached to Union’s Motion for Judgment on the Agency Record is an 
appendix that contains a declaration by Union’s consultant, Brian Kelly, 
describing several meetings and conversations between Commerce offi- 
cials and Union representatives. Union requests that if the agency re- 
cord does not compel judgment in its favor, that the Court supplement 
the agency record with the Kelly declaration and grant Union summary 
judgment pursuant to USCIT R. 56. Union Mot. at 64. In response, Com- 
merce filed a motion to strike the Kelly declaration, a second appendix, 
and all references to these materials from Union’s brief. Def.’s Mot. 
Strike Matters Brief. 

The Court finds it unnecessary to rule on Commerce’s motion because 
even if the materials were to be made part of the administrative record, 
they would not change the outcome of this case. The Court would still 
rule in favor of Commerce on all issues.!* 


CONCLUSION 


For the reasons stated above, Commerce’s determination in Certain 
Corrosion-Resistant Carbon Steel Flat Products from Korea, 61 Fed. 
Reg. 18,547 (Dep’t. Commerce 1996)(final results admin. rev.) is af- 
firmed in all respects. 


13 On July 21, 1997, Union submitted a motion for a postassignment conference to discuss the appropriate contents 
of the record before Commerce and the record for review before the Court. Because all parties have submitted adequate 
briefs on these issues, the Court finds that such a conference would be unnecessary. Union's motion is denied. 
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(Slip Op. 97-161) 


FORMER EMPLOYEES OF SHAW PIPE, INC., PLAINTIFFS v. 
US. SECRETARY OF LABOR, DEFENDANT 


Court No. 95-04-00482 


Plaintiffs move for Judgment Upon the Agency Record pursuant to U.S. CIT R. 56.1, 
asserting the Supplemental Administrative Record prepared in this matter by the United 
States Department of Labor and filed pursuant to this Court’s remand order does not pro- 
vide substantial evidence on the record to support the Secretary of Labor’s determination 
that plaintiffs are not eligible for certification to receive trade adjustment assistance bene- 
fits. Plaintiffs request this Court find the Secretary’s determination to be unsupported by 
substantial evidence on the record and once again remand this matter to the Department 
of Labor for further consideration. Defendant has filed a cross-motion for Judgment Upon 
the Agency Record, contending the Supplemental Administrative Record contains sub- 
stantial evidence supporting the Secretary’s determination, which defendant argues 
should be sustained by this Court. 

Held: The Secretary’s determination that plaintiffs are not eligible for certification to 
receive trade adjustment assistance benefits because they fail to satisfy both of the eligibil- 
ity requirements established by 19 U.S.C. § 2272(a)(3) (1994) is sustained as supported by 
substantial evidence on the record and otherwise in accordance with law. The Court finds 
there is not substantial evidence on the record to support the Secretary’s determination 
plaintiffs do not satisfy the first condition of 19 U.S.C. § 2272(a)(3), which requires plain- 
tiffs to have worked at a firm which creates or manufactures a tangible commodity or 
transforms an item into anew and different article. The Court, however, finds there is sub- 
stantial evidence on the record to support the Secretary’s determination that plaintiffs 
fail to satisfy the second condition of 19 U.S.C. § 2272(a)(3), which requires that imports of 
a like or competitive product contributed importantly to plaintiffs losing their jobs. Be- 
cause substantial evidence on the record supports the determination that plaintiffs do not 
satisfy completely the requirements of 19 U.S.C. § 2272(a)(3), the Court sustains the Sec- 
retary’s determination. 


(Dated December 2, 1997) 


Leibert L. Greenberg, New York, NY, for plaintiffs. 

Frank W. Hunger, Assistant Attorney General of the United States; David M. Cohen, 
Director, Commercial Litigation Branch, Civil Division, United States Department of Jus- 
tice (Jeffrey M. Telep); Scott Glabman, Office of the Solicitor, United States Department of 
Labor, Of Counsel, for defendant. 


OPINION 

CARMAN, Chief Judge: This case is before the Court following remand 
to the United States Department of Labor (“Labor” or “Department”) 
based on this Court’s previously finding the Secretary’s determination 
that plaintiffs were ineligible for certification to receive trade adjust- 
ment assistance benefits was not supported by substantial evidence on 
the record and was not otherwise in accordance with law. See Former 
Employees of Shaw Pipe, Inc. v. United States, 957 F. Supp. 239, 244 (CIT 
1997) (“FEO Shaw Pipe”) (remanding matter to Labor with instruc- 
tions to determine “whether plaintiffs ‘create or manufacture a tangible 
commodity, or transform it into a new and different article’”) (citation 
omitted). Pursuant to this Court’s order, Labor has filed a Supplemental 
Administrative Record providing further support for its determination 
that plaintiffs are not eligible for certification to receive trade adjust- 
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ment assistance benefits. Plaintiffs assert the Supplemental Adminis- 
trative Record does not contain substantial evidence supporting the 
Secretary’s determination and move this Court to vacate Labor’s deter- 
mination and remand this matter once again to the Department for fur- 
ther consideration and redetermination. 

Defendant asserts the Department of Labor’s determination is sup- 
ported by substantial evidence on the record and should be affirmed by 
this Court. The Court has jurisdiction over this matter pursuant to 
28 U.S.C. § 1581(d) (1994), and for the reasons set forth below grants de- 
fendant’s Motion for Judgment Upon the Agency Record. 

BACKGROUND 

Shaw Pipe, Incorporated (“Shaw Pipe”) closed its pipe coating opera- 
tions in Highspire, Pennsylvania on August 12, 1994, resulting in a 
group of approximately thirty-five workers losing their jobs. On Janu- 
ary 3, 1995, three former employees filed a petition with the Depart- 
ment of Labor on the behalf of all the separated employees seeking 
certification to receive trade adjustment assistance benefits. Plaintiffs 
characterize Shaw Pipe’s Highspire, Pennsylvania facility as having 
produced “small diameter steel pipe coated with polyethylene coating” 
and “large diameter steel pipe coated with concrete coating.” Admin. R. 
at 1. Plaintiffs’ petition for certification to receive trade adjustment as- 
sistance benefits was denied and plaintiffs’ appealed the Secretary’s de- 
termination to this Court. 

On January 9, 1997, this Court found the Department of Labor’s de- 
termination that plaintiffs were not eligible for certification to receive 
trade adjustment assistance benefits was not supported by substantial 
evidence on the record and was not otherwise in accordance with law, 
and remanded the matter to Labor for further consideration. See FEO 
Shaw Pipe, 957 F. Supp. at 244. In compliance with this Court’s order, 
Labor filed a Supplemental Administrative Record providing further 
support for its determination with the Court on May 5, 1997. 


CONTENTIONS OF THE PARTIES 
A. Plaintiffs: 


Plaintiffs raise two arguments in asserting the Department’s deter- 
mination should not be sustained by this Court. First, plaintiffs assert 
the Secretary’s determination is not supported by substantial evidence 
on either the administrative record initially submitted to this Court or 
the Supplemental Administrative Record compiled pursuant to this 
Court’s order remanding the matter to the Department of Labor. 

Second, plaintiffs assert Labor’s finding that plaintiffs’ employment 
was terminated because Shaw Pipe lost its contract to coat pipe to 
another domestic competitor is not within the reason of the administra- 
tive record in this matter. 


B. Defendant: 


Defendant contends the Supplemental Administrative Record filed 
pursuant to this Court’s remand order provides substantial evidence 
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supporting the Department’s determination plaintiffs are ineligible for 
certification to receive trade adjustment assistance benefits because 
they do not satisfy either of the two requirements established by 19 
U.S.C. § 2272(a)(3) (1994). See 19 U.S.C. § 2272(a)(3) (1994) (in order to 
certify a group as eligible to receive trade adjustment assistance benefits 
it must be determined “that increases of imports of articles like or di- 
rectly competitive with articles produced by such workers’ firm or an ap- 
propriate sub-division thereof contributed importantly to such total or 
partial separation, or threat thereof, and to such decline in sales or pro- 
duction”) 

First, defendant contends 19 U.S.C. § 2272(a)(3) requires applicants 
for certification to receive trade adjustment assistance benefits to have 
worked at a firm which “produce{s]” articles. The statutory language 
has been interpreted to require a determination that applicants must 
work at a firm that “create[s] or manufacture[s] a tangible commodity, 
or transform{s] it into a new and different article” to be eligible for certi- 
fication. Nagy v. Donovan, 6 CIT 141, 145, 571 F Supp. 1261, 1264 
(1983) (interpreting eligibility requirements to receive trade adjust- 
ment assistance benefits established by 19 U.S.C. § 2272(3) (1980)). De- 
fendant contends the Supplemental Administrative Record contains 
substantial evidence supporting the Secretary’s determination that in 
applying protective coatings to steel pipe, Shaw Pipe’s Highspire facility 
did not “create or manufacture a tangible commodity, or transform it 
into a new and different article.” Id. 

Additionally, defendant asserts even if the Court finds the record fails 
to support the Department’s determination that plaintiffs did not work 
at acompany which “create[s] or manufacture[s] a tangible commodity, 
or transform|{s] it into a new and different article,” id., plaintiffs addi- 
tionally fail to satisfy the second condition on eligibility for certification 
established by 19 U.S.C. § 2272(a)(3). The second condition requires a 
determination that an “increase{ | ofimportsof articles like or directly 
competitive with articles produced by [plaintiffs’] firm * * * contributed 
importantly to [plaintiffs’] total or partial separation, or threat thereof, 
and to such decline in sales or production.” 19 U.S.C. § 2272(a)(3) 
(1994). Defendant contends the Court’s finding either of these two argu- 
ments to be supported by substantial evidence on the record provides 
sufficient grounds for the Court to uphold the Secretary’s determina- 
tion that plaintiffs are not eligible for certification to receive trade ad- 
justment assistance benefits. 





STANDARD OF REVIEW 


In reviewing determinations of the Department of Labor denying cer- 
tification of eligibility to receive trade adjustment assistance benefits, 
this Court will sustain the Department’s determination when it is sup- 
ported by substantial evidence on the record and is otherwise in accor- 
dance with law. See 19 U.S.C. § 2395(b)-(c) (1994); see also Former 
Employees of General Electric Corp. v. Labor Department, 14 CIT 608, 
611 (1990). “Substantial evidence has been held to be more than a ‘mere 
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scintilla,’ but sufficient evidence to reasonably support a conclusion.” 
Former Employees of General Electric Corp., 14 CIT at 611 (citations 
omitted). 

In reviewing Labor’s determination, this Court will give deference 
“*to the agency’s chosen [investigative] technique, only remanding a 
case if that technique is so marred that the Secretary’s finding is arbi- 
trary or of such a nature that it could not be based on “substantial evi- 
dence.”’” Former Employees of CSX Oil & Gas Corp. v. United States, 13 
CIT 645, 651, 720 F Supp. 1002, 1008 (1989) (quoting United Glass & 
Ceramic Workers of North America v. Marshall, 584 F.2d 398, 404—05 
(D.C. Cir. 1978) (footnote omitted)). 


DISCUSSION 
In order for the Secretary of Labor to certify a group of workers to re- 
ceive trade adjustment assistance benefits as provided for under Section 
222 of the Trade Act of 1974, it must be determined: 


(1) that a significant number or proportion of the workers in such 
workers’ firm or an appropriate subdivision of the firm have be- 
come totally or partially separated, or are threatened to become to- 
tally or partially separated, 

(2) that sales or production, or both, of such firm or subdivision 
have decreased absolutely, and 

(3) that increases of imports of articles like or directly competi- 
tive with articles produced by such workers’ firm or an appropriate 
subdivision thereof contributed importantly to such total or partial 


separation, or threat thereof, and to such decline in sales or produc- 
tion. 


19 U.S.C. § 2272(a) (1994). Case law clearly establishes that plaintiffs 
must satisfy all three of these statutory requirements in order to receive 
trade adjustment assistance benefits. See, e.g., Former Employees of 
Bass Enterprises Production Co. v. United States, 13 CIT 68, 70, 706 F. 
Supp. 897, 900 (1989) (“[F]ailure to satisfy any one of the three criteria 
for certification of workers for assistance will result in denial of adjust- 
ment assistance.”) (citations omitted); Abbott v. Donovan, 8 CIT 237, 
239, 596 F. Supp. 472, 474 (1984) (“If any of these three statutory condi- 
tions does not exist, the Secretary must deny certification.”). 

The conditions established by 19 U.S.C. § 2272(a)(1) and (a)(2) are not 
at issue in this matter. Rather, at issue in this matter is whether there is 
substantial evidence on the record to support the Secretary’s deter- 
mination that plaintiffs are ineligible to receive trade adjustment assis- 
tance benefits because they fail to satisfy the two requirements within 
19 U.S.C. § 2272(a)(3). In order to satisfy the first requirement of 19 
U.S.C. § 2272(a)(3), it must be determined that plaintiffs’ were 
employed at a firm which “produce[s]” an article. As noted above, the 
statutory language has been interpreted to require the firm at which ap- 
plicants were employed to “create or manufacture a tangible commodi- 
ty, or transform it into a new and different article.” Nagy, 6 CIT at 145, 
571 F. Supp. at 1264. The second condition of 19 U.S.C. § 2272(a)(3) 
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which must be met in order to be eligible for certification to receive trade 
adjustment assistance benefits requires that “imports of articles like or 
directly competitive with articles produced by [plaintiffs’] firm * * * 
contributed importantly to [plaintiffs’] total or partial separation.” 19 
US.C. § 2272(a)(3) (1994). Thus, if it is established that a domestic 
manufacturer produces or transforms an item within the meaning of 
the statute, and that an imported article like or directly competitive 
with the item produced or transformed by the domestic manufacturer 
contributed importantly to the applicants for certification to receive 
trade adjustment assistance benefits losing their jobs, the requirements 
of 19 U.S.C. § 2272(a)(3) would be satisfied. 


A. Whether Plaintiffs Were Employed by a Company Which Created or 
Manufactured a Tangible Commodity or Transformed Uncoated 
Pipe into a New and Different Article: 


In responding to plaintiffs’ Motion for Judgment Upon the Agency 
Record, defendant first argues the Supplemental Administrative Re- 
cord contains substantial evidence supporting the Secretary’s deter- 
mination that employees of Shaw Pipe’s Highspire, Pennsylvania pipe 
coating operation were not eligible for certification to receive trade ad- 
justment benefits because the Highspire facility did not “create or 
manufacture a tangible commodity, or transform it into a new and dif- 
ferent article.” Nagy, 6 CIT at 145,571 F Supp. at 1264. One basis for the 
determination is the observation in the Department’s Notice of Nega- 
tive Determination of Reconsideration On Remand that “the pipe used 
for pipeline transmission could be used without the protective coating, 
but it is not likely.” Supp. Admin. R. (“S.A.R.”) at 12. Additionally, in ar- 
guing Shaw Pipe’s application of protective coatings did not transform 
the pipe, defendant asserts “[j]ust because pipe is coated for protection 
from the elements does not change its fundamental purpose, character, 
or use.” (Def.’s Resp. to Pls.’ Comm. on Remand Results (“Def.’s Br.”) at 
5.) 

The Court remains unpersuaded by defendant’s assertions that the 
record compiled in this matter contains substantial evidence supporting 
the Secretary’s determination that Shaw Pipe’s Highspire pipe coating 
operation did not “create or manufacture a tangible commodity, or 
transform it into a new and different article.” Nagy, 6 CIT at 145, 571 F 
Supp. at 1264. The Department’s determination that coated and un- 
coated pipes are “not likely” to be used interchangeably in pipeline 
construction, S.A.R. at 12, suggests to the Court that coated and un- 
coated pipe have different properties or characteristics which make one 
type of pipe preferable to the other in certain applications. 

As noted in Pemberton v. Marshall, 639 F.2d 798, 800 (D.C. Cir. 1981), 
an important consideration evaluating whether an item is transformed 
into a new and different article is whether a “new [product] is entered 
into the stream of commerce.” The Court believes the Department’s 
statement that coated and uncoated pipe are “not likely” to be used in- 
terchangeably in pipeline construction suggests the two types of pipe 
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are different products and thus suggests plaintiffs did cause a new prod- 
uct to be entered into the stream of commerce. These observations con- 
tradict Labor’s determination that Shaw Pipe’s Highspire operation did 
not “create or manufacture a tangible commodity, or transform it into a 
new and different article.” Nagy, 6 CIT at 145, 571 F. Supp. at 1264. 

These considerations would also seem to raise questions about the ac- 
curacy of defendant’s statement that the “fundamental purpose, char- 
acter, [and] use” of coated and uncoated pipe are identical. (Def.’s Br. at 
5.) While the utilization of both coated and uncoated pipe in pipeline 
construction suggests the two types of pipe have a similar fundamental 
purpose, the Department’s determination that coated and uncoated 
pipe are “not likely” to be used interchangeably suggests differences in 
their character and use which appear to contradict defendant’s argu- 
ment. 

Additionally, the Court is not persuaded by defendant’s application of 
the relevant case law interpreting the statutory requirements placed on 
recipients of trade adjustment assistance benefits. Defendant focuses 
particular attention on the decisions in Pemberton, 639 F.2d at 802 (sus- 
taining determination that shipyard employees who repaired engines, 
removed barnacles and painted and repaired hulls provided a service, 
and thus were ineligible to receive trade adjustment assistance bene- 
fits), and Woodrum v. Donovan, 5 CIT 191, 192, 564 F. Supp. 826, 828 
(1983), aff'd, 737 F.2d 1575 (Fed. Cir. 1984) (sustaining determination 
that employees responsible for inspecting new cars prior to sale, includ- 
ing “setting the timing, front end alignments, checking the oil, inspect- 
ing the rods, tightening the wheels, and other tasks” provided a service 
and thus were not eligible for certification to receive trade adjustment 
assistance benefits). 

The Court observes the products involved in the Pemberton and Woo- 
drum decisions (i.e., completely manufactured boats and automobiles) 
are products which are significantly more complicated than steel pipe. 
Because steel pipe is a simple product, minor changes could reasonably 
be found to result in a transformation of the pipe into a new and differ- 
ent article. The suggestion in the Supplemental Administrative Record 
they appear to confirm this observation. In contrast, the Pemberton and 
Woodrum decisions emphasize that minor alterations to or repairs made 
on more complex and intricate products are unlikely to result in the al- 
teration or transformation of the underlying product. 

Based on these considerations, the Court finds the Secretary’s deter- 
mination that plaintiffs are not eligible for certification to receive trade 
adjustment assistance benefits because Shaw Pipe’s Highspire opera- 
tion did not “create or manufacture a tangible commodity, or transform 
it into a new and different article,” Nagy, 6 CIT at 145, 571 F. Supp. at 
1264, is not supported by substantial evidence on the record and is not 
otherwise in accordance with law. 
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B. Whether an Increase in Like or Competitive Imports Was an 
Important Factor in Plaintiffs’ Termination: 


As noted above, case law clearly establishes that in order to be eligible 
for certification to receive trade adjustment assistance benefits, appli- 
cants must satisfy all the statutory requirements upon which certifica- 
tion is conditioned. Cf Former Employees of Bass Enterprises 
Production Co., 13 CIT at 70, 706 F. Supp. at 900 (noting that failure to 
satisfy the statutory conditions will “result in denial of adjustment as- 
sistance”). In order for applicants for certification to receive trade ad- 
justment assistance benefits to satisfy the requirements of 19 U.S.C. 
§ 2272(a)(3), it must be determined not only that the applicants’ former 
firm “create[s] or manufacture[s] a tangible commodity, or transform[s] 
it into anew and different article”, but also that imports of a like or com- 
petitive product contributed importantly to the applicants losing their 
jobs. Thus, even if the Secretary were to find the application of protec- 
tive coatings at Shaw Pipe’s Highspire facility did satisfy the first re- 
quirement of 19 U.S.C. § 2272(a)(3), in order for plaintiffs to be eligible 
for certification to receive trade adjustment assistance benefits, the Sec- 
retary additionally must determine that imports of a product that is like 
or directly competitive with the product manufactured or transformed 
by plaintiffs’ former employer contributed importantly to plaintiffs los- 
ing their jobs. 

While the Court finds there is not substantial evidence on the record 
to support the Secretary’s determination that Shaw Pipe’s Highspire 
operation did not “create or manufacture a tangible commodity, or 
transform it into a new and different article”, the Secretary’s deter- 
mination may, nevertheless, be sustained ifthe Court determines the re- 
cord contains substantial evidence supporting the Secretary’s 
determination that imports of like or competitive products did not con- 
tribute importantly to plaintiffs losing their jobs. 

Defendant’s second argument asserts plaintiffs are not eligible for 
certification to receive trade adjustment assistance benefits because 
“evidence contained in the administrative record and the supplemental 
administrative record demonstrates that increases in imports of articles 
like or directly competitive with the pipe produced by plaintiffs did not 
contribute importantly to their separation.” (Def.’s Br. at 4.) Defen- 
dant’s argument is supported by Labor’s determination in the Supple- 
mental Administrative Record that “[rjemand findings also show that 
the subject firm closed the Highspire, Pennsylvania plant because the 
contract with the primary customer was not renewed. The customer 
[steel company] awarded the contract to another domestic company.” 
S.A.R. at 12. 

Plaintiffs’ only response to the Department’s determination that 
plaintiffs lost their job when the pipe coating contract was awarded to a 
different domestic company is the assertion that “the [Department’s] 
finding * * * is not within reason of the record in this case.” (Pls.’ Comm. 
on Dep’t Labor’s Supp. Admin. R. (“Pls.’ Br.”) at 9.) Other than making 
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this assertion, however, plaintiffs’ brief makes no effort to challenge or 
rebut the Department’s finding that plaintiffs lost their jobs when Shaw 
Pipe’s pipe coating contract was not renewed and was awarded to a do- 
mestic competitor. 

While the Court finds the record does not contain substantial evi- 
dence supporting the Secretary’s determination that Shaw Pipe did not 
create or manufacture a tangible commodity or transform it into a new 
and different article, the Court nonetheless finds the Supplemental Ad- 
ministrative Record contains substantial evidence to support the Secre- 
tary’s determination that an increase in imports of like or competitive 
products did not contribute importantly to plaintiffs losing their jobs 
with Shaw Pipe. Rather, the Supplemental Administrative Record con- 
tains substantial evidence that plaintiffs lost their jobs because Shaw 
Pipe closed its Highspire, Pennsylvania pipe coating operations when a 
contract it previously held was awarded to a domestic competitor. See 
S.A.R. at 12. Because the administrative record contains substantial ev- 
idence plaintiffs did not lose their jobs as the result of increases in im- 
ports of like or competitive articles “that contributed importantly to 
[plaintiffs’] total or partial separation,” 19 U.S.C. § 2272(a)(3) (1994), 
this Court determines plaintiffs have failed to satisfy the requirements 
of 19 U.S.C. § 2272(a) (1994) for eligibility for certification to receive 
trade adjustment assistance benefits. Accordingly, this Court sustains 
the Secretary’s determination that plaintiffs are not eligible for certifi- 
cation to receive trade adjustment assistance benefits. 

CONCLUSION 

The Secretary’s determination that plaintiffs are not eligible for certi- 
fication to receive trade adjustment assistance benefits because they fail 
to satisfy both the eligibility requirements established by 19 U.S.C. 
§ 2272(a)(3) (1994) is sustained as supported by substantial evidence on 
the record and otherwise in accordance with law. The Court finds there 
is not substantial evidence on the record to support the Secretary’s de- 
termination plaintiffs do not satisfy the first condition of 19 U.S.C. 
§ 2272(a)(3), which requires plaintiffs to have worked at a firm which 
created or manufactured a tangible commodity or transformed an item 
into a new and different article. The Court, however, finds there is sub- 
stantial evidence on the record to support the Secretary's determination 
that plaintiffs fail to satisfy the second condition of 19 U.S.C. 
§ 2272(a)(3), which requires that imports of a like or competitive prod- 
uct contributed importantly to plaintiffs losing their jobs. Because sub- 
stantial evidence on the record supports the determination that 
plaintiffs do not satisfy completely the requirements of 19 U.S.C. 
§ 2272(a)(3), the Court sustains the Secretary’s determination. 
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OPINION 

RESTANI, Judge: Pulton Chain Co., Inc. challenges the determination 
of the International Trade Administration of the United States Depart- 
ment of Commerce (“Commerce” or “ITA”) in Roller Chain, Other Than 
Bicycle, from Japan, 61 Fed. Reg. 64,328 (Dep’t Commerce 1996) (final 
results of admin. rev.) (hereinafter “Final Results”). At issue is ITA’s 
selection of a first-tier best information available (“BIA”) rate of 43.29% 
for this respondent. ITA is joined in its defense of this selection by defen- 
dant-intervenor, American Chain Association. The matter is before the 


court on a motion for judgment on the administrative record pursuant 
to USCIT R. 56.2. 


FACTS 


On May 12, 1994, Commerce initiated an antidumping duty adminis- 
trative review of six manufacturers/exporters of roller chain. Among 
these was Pulton. The period of review was April 1, 1993 through March 
31, 1994. Roller Chain, Other Than Bicycle, from Japan, 61 Fed. Reg. 
28,171, 28,171 (Dep’t Commerce 1996) (preliminary results of admin. 
revs.). 

On May 26, 1994, Commerce issued a questionnaire to the six compa- 
nies being reviewed, including Pulton. Commerce’s Questionnaire 
(May 26, 1994), at 1, Pub. Doc. 6, Def.’s App. 1, at 1. In the U.S. sales sec- 
tion of the questionnaire, Commerce asked Pulton to report “[a]ll sales 
made during the period of review” and “/a/jll shipments of subject mer- 
chandise entered for consumption into the United States during the pe- 
riod of review.” Id. at 8, Def.’s App. 1, at 8. 

On June 2, 1994, Pulton responded in a certified statement by report- 
ing that “Pulton had no sales and no exports to U.S. customers of mer- 
chandise subject to the Roller Chain, Other Than Bicycle, from Japan 
dumping finding” for the 1993-1994 review period. Response to Ques- 
tionnaire (June 2, 1994), at 1, Pub. Doc. 10, Def.’s App. 2, at 1. 

On November 29, 1995, Commerce informed Pulton that “we have re- 
cently received information from the U.S. Customs Service (Customs) 
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indicating that there were entries of roller chain, other than bicycle, 
manufactured by Pulton during the 93-94 and 94-95 [periods of re- 
view].” Letter from Commerce to Pulton Chain (Nov. 29, 1995), at 1, 
Pub. Doc. 81, Def.’s App. 3, at 1. Commerce requested that Pulton 
“(pllease provide expianations of the entries for both PORs no later 
than the close of business on December 6, 1995.” Id. 

On December 6, 1995, Pulton responded to Commerce’s letter dated 
November 29, 1995. Letter from Pulton Chain to Commerce (Dec. 6, 
1995), at 1, Conf. Doc. 18, Def.’s App. 4, at 1. Pulton explained that all 
but one entry was outside the investigation. Jd. at 2, Def.’s App. 4, at 2. 
With respect to that one entry, Pulton stated that it was not discovered 
because the invoice characterized the product in a way that did not make 
it apparent to the employee reviewing the invoice that it was responsive 
to Customs’ questionnaire. Id. 

Pulton further stated in its letter that: 


Pulton is prepared to answer the ITA’s questionnaire for the ship- 
ment listed on Attachment 2. While the entry date is in the 
1994-1995 review period, the shipment date, March 14, 1994, is in 
the 1993-1994 period. Consequently, Pulton plans to answer the 
1993-1994 questionnaire, unless the ITA instructs differently. Pul- 


ton will discuss with the case analyst a date for submitting this in- 
formation. 


Id. (emphasis added). Pulton did not submit a questionnaire response. 
ITA did not give Pulton permission to file a late response and the record 
does not reveal that Pulton followed up on its December 6, 1995 letter. 

On June 4, 1996, Commerce issued its preliminary results for the 
1993-1994 review and assigned Pulton a 43.29% first-tier BIA rate. 
Roller Chain, Other Than Bicycle, from Japan, 61 Fed. Reg. at 28,172. 
Commerce explained that “Pulton stated that it had inadvertently 
failed to report one shipment of subject merchandise during the POR.” 
Id. Accordingly, Commerce determined that “[b]ecause Pulton failed to 
report the shipment of subject merchandise in response to the Depart- 
ment’s questionnaire, we have treated Pulton as uncooperative and 
used first-tier BIA * * * to determine its dumping margin for this re- 
view.” Id. 

On July 8, 1996, Pulton filed its case brief with Commerce comment- 
ing upon the 1993-1994 review. Pulton’s Case Br. to Commerce (July 8, 
1996), at 1, Pub. Doc. 142, Def.’s App. 5, at 1. Pulton argued that Com- 
merce erred in assigning Pulton a non-cooperative BIA rate: 


Pulton did not decline to cooperate with the Department. Pulton re- 
sponded to the Department’s questionnaire, albeit by informing 
the Department that it had no sales or exports of subject merchan- 
dise to U.S. customers during the period of review. * * * [T]he over- 
sight of the one sale was an honest mistake. As soon as the error was 
brought to Pulton’s attention, Pulton sought permission to submit 
a response with regard to this sale, and it continues to be willing to 
submit this information. 
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Id. at 3, Def.’s. App. 5, at 3. In addition, Pulton argued that Commerce 
could not use 43.29% as first-tier BIA because it was punitive and not a 
finalized rate. Id. at 5-7, Def.’s App. 5, at 5-7. 

On December 4, 1996, Commerce published its final results of review 
for the 1993-1994 POR of roller chain. Final Results, 61 Fed. Reg. at 
64,328. Commerce sustained its decision to apply first-tier BIA to Pul- 
ton because Commerce determined that Pulton had significantly 
impeded the review by not submitting a questionnaire response within 
180 days after notice of initiation of the review. Jd. at 64,331. Commerce 
stated that to accept a response from Pulton at that juncture would 
delay the completion of the review. Jd. Further, Commerce stated that 
its selection of 43.29% as the first-tier BIA rate was appropriate because 
the rate had been previously upheld by this court in Sugiyama Chain 
Co., Ltd. v. United States, 18 CIT 423, 486, 852 F Supp. 1103, 1114 
(1994). Id. at 64,332. 


DISCUSSION 

This action is governed by antidumping law as it existed before the 
Uruguay Round Agreement Act (“URAA”). The Federal Circuit has de- 
finitively addressed pre-URAA BIA law in D & L Supply Co. v. United 
States, 113 F.3d 1220 (Fed. Cir. 1997). D & L Supply stands for the propo- 
sition that the ITA cannot use a rate for BIA purposes that has been in- 
validated. Id. at 1221. The 43.29% rate was established as a deposit rate 
in the 1979-1980 administrative review. See Roller Chain, Other Than 


Bicycle, from Japan, 46 Fed. Reg. 44,488, 44,488, 44,490-91 (Dep’t Com- 
merce 1981) (final results of admin. rev.). In the final results of that re- 
view Commerce stated, 


The Department is currently reviewing the method of adjusting 


home market prices to reflect different levels of trade for certain 
firms. 


While the margins shown in this notice for the following compa- 
nies will remain in effect for the purpose of determining estimated 
cash deposits, liquidation of entries for these firms will continue to 
be suspended * * * 

A decision concerning the actual assessment of dumping liabili- 
ties, if any, for entries by the above firms with purchase dates or ex- 
port dates, as appropriate, during the periods indicated in this 
notice will be addressed in a subsequent notice. 

Id. at 44,488 (list of 13 companies omitted). 

The 43.29% was never used as an assessment rate and apparently was 
considered likely to be inaccurate when promulgated because of the lack 
of level of trade adjustment. Its subsequent use as a BIA rate in Sugiya- 
ma, 852 F. Supp. at 1114, does not make it an acceptable rate under the 
later established D & L Supply standard. While an abandoned rate is not 
quite the same as a rate invalidated by a court, as was the D & L Supply 
rate, it is very close. See D&L Supply, 113 F3d at 1223-24. 

Furthermore, as explained above, the circumstances of the promulga- 
tion of the 43.29% rate makes it unusually suspect and even more akin 
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to the D & L Supply situation. In addition, this rate is extremely out- 
dated and no other calculated rate in this investigation has ever come 
close to this level. Cf Manifattura Emmeppi S.p.A v. United States, 16 
CIT 619, 623-24, 799 F Supp. 110, 114-15 (1992) (10 year old deposit 
rate not applicable to party unacceptable for BIA purposes). Indeed, for 
this respondent the rates have been in the 0-6% range. Pulton Chain 
Co., Inc. v. United States, 17 CIT 1136, 1143 (1993); Roller Chain, Other 
than Bicycle, from Japan, 60 Fed. Reg. 62,387, 62,389 (Dep’t Commerce 
1995) (final results of admin. rev.) (1992-1993 period of review); Roller 
Chain, Other Than Bicycle, from Japan, 58 Fed. Reg. 52,264, 52,266 
(Dep’t Commerce 1993) (final results of admin. rev.) (1991-1992 period 
of review). Accordingly, the court concludes that the 43.29% rate may 
not be used for Pulton because it is essentially an invalid rate and its use 
would be purely punitive. 

The next issue is whether Pulton was properly assigned first-tier BIA 
status as an uncooperative respondent. Commerce has adopted a two- 
tiered method for applying BIA. Allied-Signal Aerospace Co. v. United 
States, 996 F.2d 1185, 1190 (Fed. Cir. 1993). First-tier BIA is reserved for 
uncooperative respondents, i.e., respondents which fail to provide infor- 
mation in a timely manner or otherwise significantly impede an admin- 
istrative review. Id. Second-tier BIA is for respondents that cooperate 
but nonetheless fail to provide information requested by Commerce. Id. 
at 1190-91. Whether first-tier or second-tier BIA applies to a particular 
respondent “essentially turns on the level of cooperation exhibited by 
that respondent during the review.” Id. at 1192. 

The administrative determination at hand is particularly unenlight- 
ening as to ITA’s reasons for finding Pulton uncooperative to a degree 
justifying application of a severely adverse rate. ITA seems to have as- 
sumed that Pulton’s mistake was not an honest one.! In fact, while close 
scrutiny of more obscure information in the invoice enables one to de- 
termine that the invoice is covered by the investigation, the initial plain 
words of the invoice easily could mislead someone to conclude that the 
invoice did not involve covered roller chain. See Letter from Pulton 
Chain to Commerce (Dec. 6, 1995), at attachment 2, Def.’s App. 4, at at- 
tachment 2. Nothing in the record supports the conclusion that this was 
not an honest mistake. 

Pulton’s next behavior, however, is more confusing. Presumably it 
knew that it must receive a BIA rate if it submitted no data, yet the re- 
cord reveals no clear action on its part to obtain permission to file the 
data out of time. While ITA might reject the information, Pulton surely 
had no chance to obtain its own calculated rate if it failed to attempt the 
filing of the data before preliminary results were issued. Pulton did not 
file an “unsolicited” questionnaire response after December 6, 1995 and 
before June 4, 1996 (the date of issuance of the Preliminary Results) as 


1 The court presumes this to be the case because ITA did not notify Pulton after its December 6, 1995 letter that it 
could file its data. Given Pulton’s timely explanation on December 6, one would expect ITA to have allowed a slight 
extension if it had believed that a simple mistake had occurred 
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required by Commerce’s regulations. See 19 C.F-R. § 353.31(b)(2) (1996) 
(stating that “normally” unsolicited responses will be rejected but “in 
no event will the Secretary consider unsolicited questionnaire re- 
sponses submitted after the date of publication of the Secretary’s pre- 
liminary determination”); see also RHP Bearings v. United States, 875 
F Supp. 854, 856-57 (CIT 1995) (unsolicited information untimely be- 
cause submitted after publication of preliminary results and 180 days 
after publication of notice of initiation of administrative review). 

In the ordinary case of a choice by ITA of first-tier BIA, the court 
would expect an explanation of how late filed information would inter- 
fere with and impede the timely completion of the investigation and cal- 
culation of accurate margins, but here it is obvious that the total lack of 
data impeded the investigation. Thus, the only question is who had the 
burden to act after Pulton made known in its December 6, 1995 letter its 
desire to submit data. Was it ITA’s obligation in these circumstances to 
set a new filing deadline, or to say why it was then too late? Or was it 
Pulton’s obligation to lodge the requested data and request ITA to ac- 
cept it, or at least to ask expressly for a new filing date, if it did not wish 
to prepare data which would be rejected? 

ITA should address these questions directly. If it properly finds that 
Pulton failed to meet the burdens thrust upon it by the statute and regu- 
lations, it may categorize Pulton as uncooperative and select an ap- 
propriate BIA rate (the 43.29% rate may not be used). 

Remand results are due within thirty days hereof. Objections are due 
within eleven days. Responses within five days thereafter. 
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OPINION 


RESTANI, Judge: This matter is before the court on motions for judg- 
ment based upon the agency record pursuant to USCIT Rule 56.2. The 
motions have been brought by certain respondents in a countervailing 
duty investigation, Delverde, SrL and Delverde USA, Inc. (collectively 
“Delverde”), and petitioners on behalf of the domestic industry in the 
countervailing duty investigation, Borden, Hershey Foods, and Gooch 
Foods (collectively “Borden”). The parties challenge aspects of the final 
affirmative countervailing duty determination of the Department of 
Commerce (“Commerce”) in Certain Pasta from Italy, 61 Fed. Reg. 
30,288 (Dep’t. Commerce 1996) [hereinafter “Final Determination”). 

Commerce opposes the motions, except that it requests remand of its 
decision with regard to its net subsidy calculation for “Law 64” grants. 
Its determination was not explained in a way which would provide op- 
portunity for challenge. Thus, remand for this purpose will be permit- 
ted. The court will first address Borden’s remaining challenges, 
followed by that of Delverde. The facts relating to each challenge will be 
stated separately. 


STANDARD OF REVIEW AND APPLICABLE LAW 

In reviewing final determinations in countervailing duty investiga- 
tions, this court will hold unlawful those determinations of Commerce 
found to be “unsupported by substantial evidence on the record, or 
otherwise not in accordance with law.” 19 U.S.C. § 1516a(b)(1)(B)(i) 
(1994).! “‘Substantial evidence is more than a mere scintilla. It means 
such relevant evidence as a reasonable mind might accept as adequate to 
support aconclusion.’” Matsushita Elec. Indus. Co. v. United States, 750 
F.2d 927, 933 (Fed. Cir. 1984) (quoting Consolidated Edison Co. v. 
NLRB, 305 U.S. 197, 229 (1938)). 

The countervailing duty laws of the United States, as amended by the 
Uruguay Round Agreements Act, Pub. L. No. 103-465, 108 Stat. 4809 
(1994) (““URAA”’), were applied by Commerce to the underlying inves- 
tigation and govern this action. 


I. Commerce’s Decision not to Investigate Certain Programs: 

On May 12, 1995, Borden filed a petition requesting Commerce to ini- 
tiate a countervailing duty investigation of nineteen separate subsidy 
programs allegedly benefitting pasta exporters or producers in Italy. 
Certain Pasta from Italy and Turkey, 60 Fed. Reg. 30,280, 30,281-82 
(Dep’t Commerce 1995) (notice of initiation of countervailing duty in- 
vestigation)[hereinafter “Initiation Notice”. Commerce issued a notice 
initiating an investigation of twelve of the nineteen programs. Not in- 


1 Unless otherwise noted, statutory cites are to the 1994 United States Code 
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cluded were Law 46/82 research and development grants? (“Law 46 
grants” or “Law 46”) and European Investment Bank Loans? (“EIB 
loans” or “EIB”). Jd. Commerce declined to initiate investigation of Law 
46 grants and EJB loans because petitioners (1) did not allege that the 
programs had changed since Commerce found them non-specific in pre- 
vious investigations‘ and (2) did not establish that pasta producers had 
received a disproportionate share of benefits under the programs. Id. at 
30,282. 

Borden contests Commerce’s decision not to investigate Law 46 and 
EIB loans as unsupported by substantial evidence on the record and not 
in accordance with law. Borden argues that (1) the statute does not re- 
quire petitioners at the initiation stage to establish that the benefits re- 
ceived by Italian pasta producers under Law 46 and EIB loans were 
specific countervailable subsidies’, i.e., to provide evidence of changed 
circumstances because the programs previously were found to be widely 
available and non-countervailable, or establish that this industry re- 
ceived a disproportionate share of benefits, and (2) Commerce errone- 
ously decided that Borden did not meet its initiation burden on the 
ground that information provided in the petition in support of Borden’s 
allegations failed to satisfy the “reasonably available” test pursuant to 
19 U.S.C. § 1671la(b)(1). For the following reasons this court affirms 
Commerce's decision. 


A. Commerce’s requirement that petitioners provide in the petition 


evidence that circumstances have changed or the industry under 
investigation may have received a disproportionate share of the 
benefits, is in accordance with law: 
Section 702(c)(1)(A) of the Tariff Act of 1930, as amended, 19 U.S.C. 
§ 1671a(c)(1)(A), provides that Commerce shall initiate a countervail- 
ing duty proceeding as long as the petition (1) alleges a sufficient statu- 
tory basis for countervailability, (2) contains information “reasonably 
available” to the petitioner supporting the allegation, and (3) is filed by 
an interested party on behalf of a domestic industry. See also 19 C.ER. 
§ 355.13(a) (1997). When allegations concern a program previously held 
non-countervailable, however, Commerce requires a petition to contain 
evidence of changed circumstances or provide a sufficient basis to be- 


2 Law 46 provides funds for various types of research and development projects with a focus upon the introduction of 
technological] advances for new products or for existing production processes. Law 46 grants are based on an amoun 
not to exceed 50 percent of the loan the firm would have qualified for. Borden's Petition (May 12, 1995), at 42-43, Ex. 10, 
C.R. Doc. 1, Def.’s App. 5 (Law 46, art. 2)[hereinafter “Petition” | 

3 The Eu ropean Investment Bank offers low-interest loans for the purpose of contributing to the balanced develop- 
ment of the European Market. The loans are available in any sector and in any area of the European Union, although 
certain areas have been designated priorities, including Southern Italy, Ireland and Greece. Petition, Ex. 15 at 44 (EIB 
Annual Report) 

4 Law 46 grants were found non-countervailable in Grain-Oriented Electrical Steel from Italy, 59 Fed Reg. 18,357, 
18,364 (Dep’t Commerce 1994) [hereinafter “GOES” ) (final determination). EIB loans were found non-countervail 
able in Certain Steel Products from Belgium, 58 Fed. Reg. 37,273, 37,285 (Dep't Commerce 1993) (final determination 
{hereinafter “1993 Belgian Steel”) 

° “Specific countervailable subsidies” has been taken to mean that generally available assistance is excluded from 
the scope of countervailing duty law. See Hercules, Inc. v. United States, 11 CIT 710, 735, 673 F. Supp. 454, 476 (1987) 
(regional development aid a countervailable subsidy); Bethlehem Steel Corp. v. United States, 7 CIT 339, 350, 590 F. 


Supp. 1237, 1246 (1984) (generally available tax allowance for training program not a subsidy and therefore outside 
scope of countervailing duty law) 
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lieve that producers receive a disproportionate share of the benefits un- 
der these programs before an investigation is initiated. Initiation 
Notice, 60 Fed. Reg. at 30,280-82. 

Borden first argues that Commerce’s requirement is inconsistent 
with congressional intent that the initiation threshold be low. See S. 
Rep. No. 96-249, at 47 (1982), reprinted in 1979 U.S.C.C.A.N. 381, 449 
(stating that Commerce shall initiate an investigation unless “the peti- 
tion and supporting information fail to state a claim upon which relief 
can be granted”); Torrington Co. v. United States, 15 CIT 456, 460, 772 F. 
Supp. 1284, 1288 (1991) (“Congress intended that Commerce decline to 
initiate investigations only where they are ‘clearly frivolous’ or where 
the petitioner has not provided information reasonably available to it.”) 
(citations omitted); Countervailing Duties, 62 Fed. Reg. 8818, 8824 
(Dep’t Commerce 1997) (proposed rules) (Commerce’s initiation 
threshold is “sufficient to ensure that all potentially countervailable 
subsidies are investigated.”). Commerce agrees with Borden that the 
initiation standard is low but argues that Commerce’s requirement is 
consistent with that standard and prior practice and is well within its 
authority. 


The statute and legislative history are silent as to the initiation stan- 
dard with regard to programs that previously have been found non- 
countervailable. Thus, for reasons of administrative efficiency, 
Commerce may seek to limit reinvestigations of certain facts. See Mon- 
santo Co. v. United States, 12 CIT 937, 947, 698 F. Supp. 275, 283 (1988) 


(noting Commerce has discretionary authority to determine the extent 
of investigation and information it needs in order to determine whether 
program is countervailable). Furthermore, in Can-Am Corp. v. United 
States, 11 CIT 424, 428, 664 F Supp. 1444, 1449 (1987), the court ruled 
that Commerce’s decision not to reinvestigate a program previously 
found non-countervailable was reasonable, as the petition did not con- 
tain new facts to justify a review of the earlier finding. Jd. Borden argues 
that Can-Am does not establish that a petitioner must allege evidence of 
changed circumstances when requesting review of a previously investi- 
gated subsidy; rather, the court merely deferred to Commerce’s decision 
under the particular facts of that case. Borden’s argument is not persua- 
sive, as the court in Can-Am deferred to Commerce’s decision not to re- 
investigate, which was based on petitioner’s failure to meet the 
requirement of providing evidence that the program had changed since 
the finding of non-countervailability. 

Borden also argues that the previous finding did not amount to a find- 
ing of non-countervailability as a matter of law but only lack of de facto 
specificity. In support, Borden relies on British Steel v. United States, 
879 F Supp. 1254, 1324 (Ct. Int’] Trade 1995), in which the court stated 
that a case-by-case analysis is needed to determine if a subsidy or grant 
has been provided to a specific enterprise or industry. Plaintiffs, howev- 
er, misapply British Steel. If an entire program previously has been 
found non-countervailable as a matter of fact, a case-by-case factual 
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analysis normally is needed only to determine if the petitioner has pre- 
sented evidence of changed circumstances or disproportionality war- 
ranting an investigation. The record reveals that Commerce acted 
accordingly and did not assume the GOES or 1993 Belgian Steel find- 
ings of non-countervailability precluded investigation. See Final Deter- 
mination, 61 Fed. Reg. at 30,307. Commerce analyzed the evidence 
presented in the petition and decided not to investigate because plain- 
tiffs had not provided a sufficient basis to believe that the programs had 
changed or that pasta producers received a disproportionate share of the 
program’s benefits. See id.® Thus, this court finds Commerce’s general 
requirement that petitions requesting the initiation of an investigation 
of programs previously found non-countervailable contain evidence of 
changed circumstances or disproportionality, is in accordance with law 
and past practice. 


B. Commerce’s decision not to investigate Law 46 grants and EIB loans 
is supported by the evidence presented: 


Borden also claims that Commerce erroneously evaluated the evi- 
dence presented in the petition in its decision not to reinvestigate. Com- 
merce contends that the record demonstrates that it considered all the 
evidence presented. Commerce further claims that Borden does not dis- 
cuss the basis upon which Commerce found the Law 46 grant program 
non-countervailable in GOES, or the EIB decision in 1993 Belgian Steel. 

With respect to Law 46 grants, petitioners submitted a 1985 amend- 
ment to Law 46 and Barilla Alimentare S.p.A.’s (“Barilla’s”) annual re- 
port and financial statements. Plaintiffs argue that the inclusion of 
pasta as a priority sector in 1985 made the Law 46 grant program de jure 
specific to the industry. The record, however, plainly demonstrates that 
Commerce fully considered the implications of the amendment in 
GOES, explaining that because the period of investigation for GOES 
was 1992, “the Department’s specificity analysis did take into account 
any changes to Law 46/82 made in 1985.” Initiation Notice, 60 Fed. Reg. 
at 30,282. Commerce also noted that the “amendment authorized gov- 
ernment assistance for several additional agricultural and/or industrial 
purposes.” Jd. (emphasis added). Thus, Commerce reasonably con- 
cluded that the 1985 amendment did not constitute evidence of changed 
circumstances sufficient to establish that the requisite specificity might 
be present. 

The petition also offered Barilla’s Annual Report as evidence that Ba- 
rilla received a disproportionate share of Law 46 grants under the pro- 
gram, in the amount of 2,676,000,000 lire in 1993. Petition, at 43-44. 


6 The court does not read Can-Am or British Steel to preclude a petitioner from challenging the correctness of the 
generally applicable aspects of earlier determinations. Neither case addresses that issue. Borden was not a party to the 
earlier determinations, and it might have made arguments to Commerce which would support reexamination of the 
generally applicable findings of those decisions. As Borden did not attack those earlier findings directly, the court is not 
required in this case to resolve issues of preclusion and the burdens associated with such an approach. To the extent 
that some of Borden’s arguments touched on the correctness of the earlier findings, Commerce addressed those issues. 


7In the GOES investigation, it was determined that eighteen different sectors or industries benefitted from the Law 


46 program. GOES, 59 Fed. Reg. at 18,364. Thus, the program was found to be both broadly available and broadly uti- 
lized. 
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Plaintiffs admit that they are unable to distinguish how much is attrib- 
utable to Law 46 research and development as the figure also represents 
funds received for retraining costs not covered by the program. Id. at 44 
n. 79. Commerce, in a memorandum to Barbara R. Stafford, specifically 
addressed plaintiffs’ evidence, noting that the amount reflected both re- 
search and retraining costs and the 200,000,000 lire cap on Law 46 assis- 
tance. Memorandum from Team to Barbara R. Stafford (June 1, 1995), 
at 7-8, PR. Doc. 12, Def.’s App. 2. Although the total yearly value of Law 
46 grants is not provided in the record, this kind of information as to a 
government program is normally publicly available. The Petition indi- 
cates 1700 billion lire were available under this program for a two-year 
period. Petition, at Ex. 10. Thus, Borden has shown only that certain 
companies within the pasta industry have received Law 46 grants, and 
has failed to show, through evidence reasonably available to it, the fig- 
ures necessary to estimate a ratio for disproportionality purposes. Fur- 
thermore, based on the 1700 billion lire figure, it seems unlikely that the 
amount allowable per company would support a finding of dispropor- 
tionality. Commerce is not shown to have erred in failing to investigate 
this allegation. 

With respect to EIB loans, petitioners submitted EIB’s Annual Re- 
port which identifies the food product sector and the Mezzogiorno re- 
gion as recipients of EIB financing. Id. at 54; see also id. at Ex. 15 (EIB 
Annual Report). Commerce correctly notes, however, that the EIB 
Annual Report only indicates that the food products sector was one of 
several benefitting from EIB loans, and among these sectors only the au- 
tomotive industry received a disproportionate share of share loan funds. 
Id. At Ex. 15. 

Borden also relies on Certain Steel Products from Belgium, 47 Fed. 
Reg. 39,304, 39,325 (1982)[hereinafter “1982 Belgian Steel”], which de- 
termined that EIB loans were available in “some but not all” regions of 
Europe, and could be countervailable. Plaintiffs’ argument, however, 
fails to address the subsequent decision in 1993 Belgian Steel, 58 Fed. 
Reg. at 37,273. In 1993 Belgian Steel, Commerce determined that EIB 
“provides loans to numerous sectors in all parts of the various [Euro- 
pean Union] countries.” Jd. at 37,285. Commerce explained that they 
were not including EJB loans in this investigation, because petitioners 
had “neither alleged that the circumstances have changed nor that pas- 
ta producers may have received a disproportionate share of the benefits 
received by this program.” Initiation Notice, 60 Fed. Reg. at 30,282. 
Thus, without any evidence in the petition that the program had 
changed or that the respondent industry received disproportionate 
shares, the information submitted by petitioners was found to be insuf- 
ficient to justify new investigations of Law 46 and EIB programs. On the 
basis of an examination of the record and consideration of the argu- 
ments of the parties, the court concludes that substantial evidence sup- 
ported Commerce’s decision not to reinvestigate these programs. 
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II. Commerce’s Decision not to Investigate “Upstream Subsidies”: 


Upstream subsidies are investigated pursuant to 19 US.C. 
§ 1677-1(a). The Petition contained no specific allegations of upstream 
subsidies to related flour mills. Petitioners received notice through the 
Preliminary Determination that such allegations were required with re- 
gard to flour mills related to pasta producers, but made none thereafter. 
See Certain Pasta from Italy, 60 Fed. Reg. 53,739, 53,740-41 (Dep’t Com- 
merce 1995) (preliminary countervailing duty determination) [herein- 
after “Preliminary Determination”). 

Borden relies on a simple definition of affiliated parties, 19 U.S.C. 
§ 1677(33), to argue that investigation of upstream flour mills is re- 
quired even without the normal allegation requirements. That defini- 
tion, however, is not incorporated into the substantive upstream 
subsidy provision. 19 U.S.C. § 1677-1(a). 

The court will not read into the substantive law the definitional provi- 
sion when there is neither implicit or explicit reference to it and no other 
support for such a reading. Cf DeCecco v. United States, No. 97-148, slip 
op. at 5, 1997 WL 615693, at *5 (Ct. Int’] Trade Oct. 2, 1997) (no statuto- 
ry reference where Congress could easily provide an internal reference 
and legislative history does not support judicial insertion of same). None 
of the authority cited by Borden supports its position. For example, 
when Commerce investigates a product that is upstream to another, but 
both products are subject merchandise, both products are investigated 
without the necessity of a separate “upstream subsidy” allegation, be- 


cause neither is “upstream” to subject merchandise. See Ball Bearings 
from Thailand, 62 Fed. Reg. 728, 730 (Dep’t Commerce 1997) (final re- 
sults). This is not the fact pattern at issue. Commerce’s determination 
not to investigate separately incorporated but related flour mills, with- 
out an upstream subsidy allegation, is in accordance with law. 


Ill. VAT Reductions for Capital Equipment Purchases: 


In connection with calculation of subsidy rates for various respond- 
ents, Borden challenges Commerce’s failure to amortize VAT reduc- 
tions on capital goods and equipment. In accordance with normal 
practice, Commerce treated the VAT reductions as recurring grants be- 
cause they were ongoing and virtually automatic. See Final Determina- 
tion, 61 Fed. Reg. at 30,301-02. The deductions related to all manner of 
capital goods and equipment, some as minor as a typewriter. The URAA 
does not specify which accounting conventions Commerce is to use, 
leaving the choice within Commerce’s discretion. Thus, as long as Com- 
merce’s choice is not unreasonable, it will be upheld as in accordance 
with law. Chevron U.S.A., Inc. v. Natural Resources Defense Council, 
467 U.S. 837, 843-45 (1984). Commerce’s standards for deciding how to 
account for the reductions appear reasonable. The court finds no reason 
to second guess Commerce’s decision to treat these ongoing VAT reduc- 
tions as recurring subsidies which may be accounted for in the year of 
receipt. 
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IV. Barilla’s Sales Denominator Used for Allocation of Grants: 


The overall issue here is whether, for purposes of calculating the sub- 
sidy rate for respondent Barilla, certain grants made to Barilla are to be 
tied to all of Barilla’s sales, to domestic production, to its production of 
pasta only, to production of subject merchandise, or to production in a 
region. 

First, once Commerce determines that a subsidy exists, its practice is 
to calculate the per-unit subsidy rate by dividing the amount of the sub- 
sidy by the subsidized firm’s sales. See Countervailing Duties, 54 Fed. 
Reg. 23,366, 23,380-85 (Dep’t Commerce 1989)(notice of proposed rule- 
making and request for public comments, §§ 355.44, 355.49)[hereinaf- 
ter “1989 Proposed Regulations” ].8 Specifically, in the numerator of this 
calculation, Commerce places the total amount of the subsidy allocable 
to the period of investigation, net after certain offsets, known as the “net 
subsidy.” See 19 U.S.C. § 1677(6). In the denominator, Commerce places 
the appropriate portion of the firm’s sales. The issue here is what por- 
tion of the firm’s sales will be used in the denominator (“tied”). Second, 
Commerce followed its normal practice, and wherever possible Com- 
merce tied the grants to domestic pasta production only. There seems to 
be no reason to require an extended explanation of what is discernible 
from the record, if not described in the final determination itself, and 
what is not actually in dispute. See Final CVD Rate Calculations (June 
3, 1996), C.R. Doc. 141, Def.’s App. 25 (Barilla final subsidy calcula- 
tions). Certain regional benefits, however, were not tied to production in 
a region or pasta production in a region. Jd. From Borden’s reply brief 
and its oral argument, which do not address the specifics of defendant’s 
explanation of the denominator selection, the court concludes that tying 
to regional production is the crux of the allocation dispute, and that Bor- 
den’s other complaints reflect a misunderstanding of the facts. 

Borden is correct that Commerce did not give a rationale for not tying 
regional benefits to regional production. But while Borden did raise a 
general concern as to the sales denominators used, it never mentioned 
allocation over regional production. This argument is waived for failure 
to exhaust administrative remedies. 28 U.S.C. § 2637(d) (1988). 


V. Exclusion of Barilla from the Countervailing Duty Order: 


As an investigated recipient of a de minimis subsidy rate, Barilla was 
excluded from the Countervailing Duty Order. Final Determination, 61 
Fed. Reg. at 38,545. Borden is correct that, according to pre- URAA prac- 
tice, Barilla would be excluded, unless there was likelihood of future re- 
ceipt of benefits under an investigated program.!° See Certain Steel 


8 although these 1989 Proposed Regulations were withdrawn, Antidumping Duties; Countervailing Duties, 60 Fed 
Reg. 80, 80 (Dep’t Commerce 1995) (proposed rules), in many respects e Commerce's practice, Countervail- 
ing Duties, 62 Fed. Reg. at 8818, and Commerce has continued to refer to them, where appropriate, as a shorthand 
reference to its practice. Final Determination, 61 Fed. Reg. at 30,28 

9The programs at issue include local income tax (“ILOR”) benefits, Law 64 industrial grants, Law 64 development 
loans, social security exemption and reduction programs, and ESF grants. Id 


10 Neither Commerce nor the court addresses whether the URAA precludes inclusion of de minimis recipients based 
on the likelihood of future use. 
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Products from the Fed. Rep. of Germany, 47 Fed. Reg. 39,345, 39,349 
(Dep’t Commerce 1982) (final determination). 

Principally because Barilla is eligible for the EU’s pasta restitution 
program, Borden alleges Barilla may use that program in the future, 
and its subsidy level may increase. Barilla is not using the program, and 
Borden cites no evidence that it is likely to use it in the future. Com- 
merce’s conclusion is substantially supported. 


VI. Calculation of Net Subsidy for Law 304 Marketing Grants: 
Commerce deducted an amount for taxes paid in calculating the net 
subsidy in both the calculations for the preliminary and final deter- 
minations. Compare Calculations for Preliminary Determination (Oct. 
10, 1993), at 21, C.R. Doc. 69, Def.’s App. 14 and Amended Final Results 
of Investigation (July 6, 1996), at 70, C.R. Doc. 140, Def.’s App. 24. Bor- 
den alleges that this conflicts with 19 U.S.C. § 1677(6). Borden did not 
preserve this argument in its briefs before Commerce; thus, Commerce 
did not address it in the Final Determination. This challenge is rejected 
for failure to exhaust administrative remedies. 28 U.S.C. § 2637(d). 


VII. Calculation of DeCecco’s Subsidy Rate Inclusive of Facts Available 
for Affiliate Pescara: 

Commerce is charged with determining an antidumping duty. 19 
U.S.C. §§ 1673-1673d. To accomplish this, affiliates may be included in 
the data in order to assure an appropriate rate. Shieldalloy Matallurgi- 
cal Corp. v. United States, 947 F. Supp. 525, 528 (Ct. Int’] Trade 1996). 
For purposes of calculating a subsidy rate for respondent F.lli De Cecco 
di Filippo Fara S. Martino S.p.A. (“DeCecco”), Commerce properly 
found it necessary to use total facts available for DeCecco’s affiliate, Mo- 
lino e Pastificio De Cecco S.p.A. Pescara (“Pescara”), which did not pro- 
vide verifiable data. Pescara’s adverse rates for some programs were not 
reflected in DeCecco’s final rate, because for those programs DeCecco’s 
huge volume outweighed the adverse data for Pescara. DeCecco’s over- 
all rate did increase because of the Pescara data, but not as much as Bor- 
den thinks proper. 

Commerce followed its normal procedures. DeCecco did not benefit 
overall from the lack of Pescara data. Given Pescara’s size, it is unrea- 
sonable to expect its data to change DeCecco’s final subsidy rate signifi- 
cantly. Commerce’s methodology is sustained. The court now turns to 
Delverde’s challenge. 


VIII. Commerce’s Determination that Subsidies Received by the Former 
Owner of Delverde Assets Passed through to Delverde: 


In 1991, acompany called Sangralimenti created a new company un- 
der the name “Nuova Delverde” in order to purchase a pasta factory in 
Fara San Martino from a company named Delverde, SrL. Verification of 
Delverde, SrL (Oct. 31, Nov. 2-3, 1995), at 3, Pl. Delv.’s App. II at 26. 
Both companies were private entities before the transaction, and nei- 
ther had ever been under government control at any time before the sale 
of the pasta factory. Delverde Questionnaire Response (Aug. 14, 1995), at 
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6-7, Pl. Delv.’s App. II at 2-3. In addition to the factory and the related 
production assets, Nuova Delverde purchased the name and trademark 
of the previous owner. Id. at 7, Pl. Delv.’s App. II at 3. An independent 
accountant determined that the sale was an arm’s length transaction, 
and the factory was sold at fair market value. Jd. Once the sale had been 
completed, the previous owner changed its name to MI.BA and contin- 
ued operating its remaining enterprises independently of Nuova Del- 
verde, which subsequently changed its name to Delverde, SrL. Id. 

The previous owner of the pasta factory had been allotted industrial 
development grants from the Italian government under Law 64, be- 
tween the years 1983 and 1991, for the purpose of expanding and mod- 
ernizing the pasta factory. Delverde Supplemental Questionnaire 
Response (Sept. 22, 1995), at 12-17, Def.’s App. 12 at 12-17. The inde- 
pendent appraiser determined that the improvement of the pasta facto- 
ry resulting from the pre-sale grant disbursements was reflected in the 
final market value paid by Delverde. Delverde Verification Report (Mar. 
7, 1996), at 2-3, C.R. Doc. 112, Def.’s App. 20 at 2-3. The disbursements 
of the grants to the previous owner, to be awarded over several years, 
had not been completed, so the Italian government continued payments 
to Delverde, through 1995.!! Delverde Supplemental Questionnaire Re- 
sponse (Sept. 22, 1995), at 13-17, Def.’s App. 12 at 13-17. 

Having identified the grants received by the previous owner of the 
pasta factory and Delverde as non-recurring subsidies, Commerce indi- 
cated in the Preliminary Determination that it would rely on its Re- 
structuring methodology!” in examining this case. 60 Fed. Reg. at 


53,741. Commerce did note, however, that because certain aspects of its 
methodology were under review in Saarstahl AG v. United States, 78 
F.3d 1539 (Fed. Cir. 1996) [hereinafter “Saarstahl IT”), the methodology 
might have to be reviewed once Saarstahl II had been decided.!* Prelim- 
inary Determination, 60 Fed. Reg. at 53,741. 


11 Grants disbursed to Delverde after purchase of the pasta factory are not disputed in this case. Delverde has ac- 
knowledged receiving and benefitting from subsidies disbursed after the sale. P]. Delv.'s Br. at 11 n. 2; Delverde Verifi- 
cation Report (Mar. 7, 1996), at 11-12, Def.’s App. 20 at 11-12. 


12 The Restructuring methodology is used by Commerce to examine various forms of foreign corporate restructur- 
ing, such as “internal corporate restructurings, mergers, acquisitions, the spin-off of assets to joint ventures and unre- 
lated private parties, and the closure of production facilities * * * [and to] determin[e] the impact of different corporate 
restructuring activities on the treatment and calculation of subsidy benefits.” Certain Steel Products from Austria, 58 
Fed. Reg. 37,217, 37,265 (Dep’t Commerce 1993)(general issues appendix)[hereinafter “General Issues” |. 

13 The issue on appeal in Saarstahl IT, was whether the CIT had ruled correctly that subsidies are automatically 
extinguished through an arm’s length transaction because there could be no “competitive benefit” for the buyer after 
such a sale. 78 F3d at 1543-44. The events which led to Saarstahil I occurred before enactment of the URAA Change in 
Ownership provision, so the dispute focused on Commerce’s privatization methodology, specifically its presumption 
that subsidies passed through, even in an arm’s length transaction, unless proven otherwise. Saarstahl II 78 F.3d at 
1541, 1544. The Federal Circuit, in overturning the CIT decision, rejected the notion that a competitive benefit was 
necessary for countervailing duties to be levied, because the governing statute at the time, 19 U.S.C. § 1671(a), only 
required Commerce to find that a subsidy be provided on the manufacture, production, or sale of a product. Saarstahl II 
78 F3d at 1542-43. Furthermore, the court allowed the legal presumption Commerce had developed when operating 
under 19 U.S.C. § 1671(a) as an approach created in furtherance of its governing statute, and which, therefore, should 


be accorded deference. /d. at 1544. Saarstahl II, however, involved a governmental actor, not purely private owners. As 
noted, it also predated the URAA. 
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A few months later, the Federal Circuit ruled in Saarstahl IT that the 
Privatization methodology! at issue in that case was permissible and 
that subsidies are not necessarily extinguished through an arm’s length 
transaction. 78 F.3d at 1543-44.!° As a result, Commerce did not change 
its methodologies.!® See Final Determination, 61 Fed. Reg. at 
30,289-90. 

Applying its usual methodology, Commerce found that a portion of the 
subsidies provided to the previous owner of the pasta factory for the 


modernization of the physical plant passed through to Delverde and 
would be countervailable: 


These subsidies do not necessarily lose their countervailable nature 
by simple virtue of an arm’s length transaction, as the CAFC in 
Saarstahl and section 771(5)(F) [19 U.S.C. § 1677(5)(F) (the 
“Change in Ownership” provision)] confirm. 


* * * 


Respondents attempt to distinguish the changes in ownership in 
the instant investigation from Saarstahl by arguing that in addi- 
tion to an arm’s length transaction at fair market value, the respon- 
dent parties are privately held entities and there was no 
government ownership, nor involvement in the sales of the compa- 
nies’ shares or assets. Accordingly, respondents argue, this lack of 
involvement by the state in the transaction means that the previous 
owners retain the benefit from the subsidies. 


Respondents’ argument conflicts with section 771(5)(F) * * *. 


Final Determination, 61 Fed. Reg. at 30,298. Delverde challenges this 
determination that some part of the previously bestowed subsidies 
passes through and is thereby now countervailable against Delverde. 
Defendant and petitioners oppose the challenge. 

The issues before the court are the following: (1) whether the legal 
presumption Commerce established that subsidies pass through unless 
there is proof of something more than an arm’s length transaction is 
consistent with 19 U.S.C. § 1677(5)(F), and (2) whether Commerce’s de- 


cision to apply this statute to a sales transaction between two private 
parties is lawful. 


A. Commerce’s presumption that subsidies always pass through in an 
arm’s-length transaction is inconsistent with the Change in 
Ownership provision: 


In reviewing the legality of an agency’s interpretation of a statute 
which it is in charge of administering, the court must first determine 


14 Commerce “typically” employs the Privatization methodology when determining the post-transaction existence 
of subsidies in “situations where ownership of a government-owned firm is transferred to a private entity.” Counter- 
vailing Duties, 62 Fed. Reg. at 8820. See also General Issues, 58 Fed. Reg. at 37,259-60. The methodology, in fact, mea- 
sures the amount of subsidy Commerce will find to be extinguished by the sale, i.e., the repayment to the Government. 
This amount is based on a simple ratio of yearly subsidies to net worth of the facility benefitted, averaged over the 
period of years in which the subsidies are disbursed. See, e.g., Final CVD Rate Calculations (June 3, 1996), C.R. Doc 
141, Def.’s App. 25 (Delverde/TAMMA pass-through calculation (GAMMA) in the final subsidy calculations) 

15 Tn a recent pre-URAA law case, the Federal Circuit affirmed Saarstahl IJ, noting that “a subsidy may pass 
through to a privatized company during an arm’s length transaction,” and declaring Commerce’s Privatization meth- 
odology reasonable. British Steel v. United States, 1997 WL 665735, at *3 (Fed. Cir. 1997) 

16 Whether it is called part of the Restructuring methodology or the Privatization methodology, the methodology 
used here is not noticibly different from what was used in Saarstahl II 





U.S. COURT OF INTERNATIONAL TRADE 95 


“whether Congress has directly spoken to the precise question at issue.” 
Chevron, 467 U.S. at 842. If the language of the statute is clear, then the 
court must merely decide whether the agency acted in accordance with 
the “unambiguously expressed intent of Congress.” Id. at 843. If the 
statute is silent or ambiguous, however, and the legislative history pro- 
vides no guidance, then the court must give deference to the agency’s 
interpretation of the statute, subject only to the reasonableness of that 
interpretation. Id. at 843-45. See also Daewoo Electronics. Co., Ltd. v. 
International Union, 6 F.3d 1511, 1516 (Fed. Cir. 1993). 


The Change in Ownership provision added by the URAA provides as 
follows: 


A change in ownership of all or part of a foreign enterprise or the 
productive assets of a foreign enterprise does not by itself require a 
determination by the administering authority that a past counter- 
vailable subsidy received by the enterprise no longer continues to 
be countervailable, even if the change in ownership is accomplished 
through an arm’s length transaction. 


19 U.S.C. § 1677(5)(F). The plain meaning of the statute is that Com- 
merce is permitted to find that subsidies given to the previous owner 
pass through to the new owner, even though the sale may have been an 
arm’s length transaction. 

As the dissent noted in Saarstahl IT, in discussing the not there appli- 
cable URAA, the Change in Ownership provision “contains a negative 


pregnant: since [Commerce] is not required to find that the subsidy was 
extinguished, it must be permissible to find that the subsidy does not 
continue in appropriate cases.” 78 F.3d at 1548 (emphasis added). Com- 
merce, however, failed to consider whether the subsidy does not contin- 
ue in this case, because it merely concluded there was no evidence 
beyond an arm’s length transaction. Nowhere in the Final Determina- 
tion did Commerce make an analysis as to the possibility that subsidies 
may not have passed through due solely to the particular nature and cir- 
cumstances of the arm’s length transaction at issue here. 61 Fed. Reg. at 
30,298. Focusing instead on Delverde’s attempts to distinguish the pres- 
ent situation from Saarstahl II, Commerce incorrectly relies on the 
Change in Ownership provision to justify its rejection of Delverde’s evi- 
dence of the nature and circumstances of its particular arm’s length 
transaction. Id. 

It is clear under the URAA that Commerce does have the authority to 
determine that subsidies have passed through despite an arm’s length 
transaction. 19 U.S.C. § 1677(5)(F). It is just as clear that Commerce 
does not have the authority to presume that they always pass through in 
an arm’s length transaction. Jd. 

The Change in Ownership provision “can be fully understood only in 
the context of the controversial judicial opinion that spawned it.” Kmart 
Corp. v. Cartier, Inc., 486 U.S. 281, 300 (1988) (Brennan, J., concurring 
in part and dissenting in part). In Saarstahl AG v. United States, 18 CIT 
525, 531-32, 858 F. Supp. 187, 193-94 (1994) [hereinafter “Saarstahl 
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I”), rev’d, 78 F.3d 1539 (Fed. Cir. 1996), and Inland Steel Bar Co. v. 
United States, 18 CIT 536, 542, 858 F Supp. 179, 185-86 (1994), rev'd, 
86 F.3d 1174 (Fed. Cir. 1996), the CIT found that the arm’s length pur- 
chase of assets belonging to a company which had previously received 
subsidies necessarily extinguished those subsidies for the purposes of 
countervailing duty law. Prompted by this explicit rejection of Com- 
merce’s practice of assessing countervailing duties based on subsidies 
which had “passed through” even after an arm’s length transaction, 
Congress included the Change in Ownership provision in the Uruguay 
Round. David A. Codevilla, Comment, Discouraging the Practice of 
What We Preach: Saarstahl I, Inland Steel and the Implementation of 
the Uruguay Round of GATT 1994, 3 Geo. Mason Indep. L. Rev. 435, 
461-62, n. 170-71 (1995).!7 Given the CIT’s holdings that subsidies 
could not travel from one owner to another in an arm’s length transac- 
tion, Congress merely returned to Commerce the ability to find that sub- 
sidies could travel, 19 U.S.C. § 1677(5)(F), not that they necessarily do 
travel upon a change in ownership. 

It is true that on appeal, the Federal Circuit in Saarstahl IT explicitly 
rejected the ruling of the CIT, finding instead that the existence of a 
competitive benefit was not a prerequisite for an affirmative counter- 
vailing duty determination. 78 F.3d at 1543. The court eventually found 
in favor of the approach employed by Commerce, whereby “the subsidy 
survives unless there is evidence that it went elsewhere or was repaid.” 
Id. at 1544. Although this ruling endorsed a methodology whereby a pre- 
sumption in favor of an affirmative determination was established, the 
events of the case occurred before passage of the URAA and the Change 
in Ownership provision. The Federal Circuit, therefore, was charged 
with assessing Commerce’s actions in light of 19 U.S.C. § 1671(a), pro- 
viding merely a broad rule on countervailing duties. This court now has 
the clear guidance provided on this issue by the governing statute, the 
Change in Ownership provision, and must follow what the language of 
that statute clearly directs. 

Furthermore, nothing in the legislative history behind the Change in 
Ownership provision substantiates Commerce’s interpretation over the 
plain language of the statute. In fact, the sizeable discretion Commerce 
attributes to itself through its interpretation of this provision is cau- 
tioned by the language in the Statement of Administrative Action to the 
URAA: “Commerce must exercise this discretion carefully through its 
consideration of the facts of each case and its determination of the ap- 
propriate methodology to be applied.” Statement of Administrative Ac- 
tion, accompanying H.R. 103--5110, at 928 (1994), reprinted in 1994 


17 Footnote 170 refers to a memorandum, on file with the George Mason Independent Law Review, detailing a meet- 
ing between Senate staff representatives and officials from the Commerce Department, in which Commerce officials 
specifically referred to the Inland Steel and Saarstahl I cases and emphasized the need for a “Change in Ownership” 
provision. Footnote 171 notes that steel industry representatives, at a similar meeting with Senate staff representa- 
tives, also referred to those cases and the need for legislation governing a change in ownership. 





U.S. COURT OF INTERNATIONAL TRADE 97 


US.C.C.A.N. 3773, 4240 (“SAA”).!8 This language is virtually identical 
to that found in both the House and Senate Committee Reports on the 
legislation. H.R. Rep. No. 103-826, at 110 (1994); S. Rep. No. 103-412, 
at 92 (1994). Although the legislative history fails to specify what consti- 
tutes careful consideration, the statute’s implicit restriction against the 
establishment ofa legal presumption indicates that such careful consid- 
eration would include, at the very least, an examination as to how subsi- 
dies may pass through in some cases, but not others. The willingness of 
Commerce to ignore the possibility that certain arm’s length transac- 
tions may be a sufficient basis for a finding that subsidies did not pass 
through to the new owner therefore reflects a failure to take seriously 
the requirement that the facts of each case be considered carefully be- 
fore making a determination. See SAA at 928. 


B. Commerce’s categorical application of the privatization methodology 
in a purely private transaction is unreasonable: 


The court turns now to the issue of the application of the Change in 
Ownership provision to the particular type of transaction at issue. The 
statute refers to “[a] change in ownership of all or part of a foreign enter- 
prise or the productive assets of a foreign enterprise,” 19 U.S.C. 
§ 1677(5)(F), but it does not mention any characteristics to identify ei- 
ther the seller or buyer in a given transaction. This terminology, howev- 
er, does not render the meaning of the statute in its applicability to 
transactions between two private actors unambiguous, as Commerce 
claims. Rather, the language allows for differing interpretations be- 
cause of its silence on this particular issue. As Borden notes, “nothing in 
the language of the provision limits Commerce’s ability to countervail 
previously bestowed subsidies to circumstances in which the previous 
subsidies were provided to government-owned firms.” Def.-Int. Bor- 
den’s Br. at 9-10 (emphasis removed). Likewise, however, the statute 
does not offer guidance on Congressional intent to allow for subsidies to 
pass through in purely private transactions. In such an instance, where 
the actions of Commerce are neither mandated nor prohibited by the 
governing statute, the court looks to the legislative history to ascertain 


18 Although the Statement of Administrative Action, which accompanies the drafted bill implementing the URAA to 
Congress, is drafted by the Executive Branch instead of Congress, it carries “particular authority.” As described in the 
SAA itself, 

As is the case with earlier Statements of Administrative Action submitted to the Congress in connection with fast- 
track trade bills, this Statement represents an authoritative expression by the Administration concerning its 
views regarding the interpretation and application of the Uruguay Round agreements, both for purposes of U.S 
international obligations and domestic law. Furthermore, the Administration understands that it is the expecta- 
tion of the Congress that future Administrations will observe and apply the interpretations and commitments set 
out in this Statement. Moreover, since this Statement will be approved by the Congress at the time it implements the 
Uruguay Round agreements, the interpretations of those agreements included in this Statement carry particular 
authority. 
SAA, at 1 (emphasis added); see also H.R. Rep. No. 103-412, at 16 (1994) (confirming that because Congress approves 
the SAA, it carries “particular authority”); John Jackson, Legal Problems of International Economic Relations 148 (3d 
Ed. 1995)(SAA is “an important part of the legislative history”). Moreover, 19 U.S.C. § 3512(d) titled “approval of, and 
General Provisions Relating to the Uruguay Round Agreements” states that 


[t]he statement of administrative action ares by the Congress under section 3511(a) of this title shall be re- 
garded as an authoritative expression by the United States concerning the interpretation and application of the 
Uruguay Round Agreements and this Act in any judicial proceeding in which a question arises concerning such 
interpretation or application 
Id. (emphasis added)(Congress’ approval of both the SAA and the URAA, submitted on September 27, 1994, is codified 
at 19 U.S.C. § 3511(a)). 
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the legislative intent on the precise matter in question. Zenith Elects. 
Corp. v. United States, 77 F.3d 426, 431 (Fed. Cir. 1996) (issue is whether 
legislative history is found to “reflect any congressional intent that 
would be dispositive”). 

The legislative history of the Change in Ownership provision is vague 
as to its applicability beyond the privatization context. Delverde notes 
that specific references are made in the legislative history to “govern- 
ment-owned firms” and “privatizations,” SAA, at 928; H. Rep. 103-826, 
at 110 (1994); S. Rep. 103-412, at 92 (1994), and that the consistent find- 
ings of subsidies exclusively against government-owned firms sold at 
market value reflect Congressional understanding that this provision 
was to be limited to government-owned enterprises. All this reveals is 
that “[t]here simply is no evidence that Congress intended the ‘change 
in ownership’ provision to be applied in any situation other than the sale 
of a government-owned production entity.” Pl. Delv. Rep. Br. at 5. Like- 
wise, however, the legislative history does not reveal explicit Congres- 
sional disapproval or rejection of the application of the Change in 
Ownership provision to private transactions. 

The documentation for the argument that Congress had clearly in- 
tended this provision to cover all changes in ownership, privatizations 
and otherwise, is equally unhelpful. Commerce suggests that the use of 
the terms “firm” or “foreign enterprise” in the SAA, instead of the spe- 
cific phrase “government-owned firm,” is evidence of Congressional in- 
tent to include private transactions. SAA at 928. Such intent is not so 
clearly discerned from the quoted passage, however, as the phrases 
“firm” and “foreign enterprise” could just as easily have been assumed 
by Congressional representatives to be synonymous with “government- 
owned firms,” because until that point in time, the only change in own- 
ership of relevance for countervailing duty purposes to either the 
Department of Commerce or Congress had involved governments. See, 
e.g. Certain Steel Products from Austria, 58 Fed. Reg. 37,217, 37,259 
(Dep’t Commerce 1993) (final determination); Certain Hot Rolled Lead 
and Bismuth Steel Products from the United Kingdom, 58 Fed. Reg. 
6237, 6243 (Dep’t Commerce 1993) (final determination); Certain Car- 
bon Steel Products from Sweden, 56 Fed. Reg. 47,185, 47,186 (Dep’t 
Commerce 1991) (final results); Lime from Mexico, 54 Fed. Reg. 1753, 
1753-54 (Dep’t Commerce 1989) (preliminary results). 

Finally, the variety of conflicting meanings that could be accorded to 
the statements in the legislative history is also evident in the language of 
the Senate Finance Committee Report, which identifies the provision as 
covering “actions such as the ‘privatization’ of a government-owned 
company.” S. Rep. No. 412, 92 (emphasis added). Commerce and Borden 
highlight this phrase as evidence that Congress intended to go beyond 
privatizations in this legislation to cover any change in ownership, pri- 
vatizations being but one example. Such an interpretation is not the 
only possible one, however, as the Senate could have meant “privatiza- 
tion” of a government company as opposed to some other action under- 
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taken by a government company, such as the sale of an asset or a portion 
of capital stock. In this situation, whereas “privatization” might refer to 
the sale of the company, another phrase might have been used by the 
Senate to cover sales of products and machinery. This reading is not far- 
fetched: Commerce has made such a distinction between government 
“privatizations” and the sale or closure of government facilities. 
Compare Certain Steel Products from Austria, 58 Fed. Reg. at 37,265, 
37,267-68 (Restructuring methodology for the sale of “productive 
units” ofa foreign state-owned firm) and 58 Fed. Reg. at 37,259 (Privati- 
zation methodology for the sale of “some or all of a government-owned 
company”). Both methodologies cover activities involving government- 
owned firms, but they are not both considered “privatizations.” Read- 
ing the Senate Finance Committee Report for insight from such an 
ambiguous phrase therefore sheds little light on the meaning of the stat- 
ute. 

The vagueness of the legislative history counsels against the court de- 
termining the appropriate statutory construction which must be follo- 
wed. Such ambiguity, coupled with the obvious silence of the statute 
itself on the applicability of the provision to purely private transactions, 
leads the court now to examine the reasonableness of Commerce’s inter- 
pretation, keeping in mind the deference owed an agency’s interpreta- 
tion of the statute which it administers. Cf Chevron, 467 U.S. at 845; 
Zenith, 77 F.3d at 432 


In assessing the reasonableness of Commerce’s application of the 


Change in Ownership provision to a sales transaction between two pri 


vate parties, the court examines (1) the consistency of Commerce’s in- 
terpretation with the URAA as a whole and (2) the 


impact the 
differences between private transactions and government privatiza- 
tions have on Commerce’s interpretation 

Delverde argues that the benefit of the subsidy remains with the pre- 
vious owner of the pasta factory, because any benefit Delverde would 
have received was eradicated through the payment of full market price 
for the factory. Relying on the Federal Circuit’s ruling in Saarstahil I, 
Commerce rejects this argument on the basis that Delverde’s analysis 
presumes the need for determining the existence of a benefit or “eco- 
nomic effect” in order to levy countervailing duties. Def.’s Br. at 79-80 

The court finds that Delverde’s reasoning, while incomplete, is more 
consistent with the countervailing duty laws as they have been updated 
to reflect the Uruguay Round Agreements. One of the provisions added 
by the URAA specifically requires that a subsidy confer a “benefit” upon 
the recipient. 19 U.S.C. § 1677(5)(B). This addition is consistent with 
the WTO Agreement on Subsidies and Countervailing Measures, which 
mandates that a subsidy cannot exist without conferring a benefit. 
Agreement on Subsidies and Countervailing Measures, Art. 1.1(b), re- 
printed in The Results of the Uruguay Round of Multilateral Trade Ne- 
gotiations 264, 264 (1995). Neither the URAA nor the WTO Agreement 
on Subsidies and Countervailing Measures clearly defines the term 
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“benefit,” but “typically a ‘subsidy’ confers a benefit when it puts the 
recipient in a better financial position than it would be absent the gov- 
ernment assistance.” Gary N. Horlick and Peggy A. Clarke, The 1994 
WTO Subsidies Agreement, in The Commerce Department Speaks on In- 
ternational Trade and Investment 1994, at 683, 688 n. 7 (PLI Corp. L. & 
Practice Course Handbook Series No. 863, 1994). 

While the URAA also provides that Commerce “is not required to con- 
sider the effect of the subsidy in determining whether a subsidy exists,” 
19 U.S.C. § 1677(5)(C),!" this provision does not prevent Commerce 
from first identifying a benefit before levying countervailing duties. The 
purpose of 19 U.S.C. § 1677(5)(C) was to overturn the U.S.-Canada Bina- 
tional Panel decision in Certain Softwood Lumber Products from Cana- 
da, USA-92-1904-02, which mandated an inquiry into the “‘effect on 
the price or output of the merchandise under investigation.’” Mark D. 
Herlach and David A. Codevilla, Major Changes in U.S. Countervailing 
Duty Law: A Guide to the Basics, in The GATT, the WTO and the Uru- 
guay Round Agreements Act, at 53, 60 (PLI Comm. L. & Practice Course 
Handbook Series, 1995) (quoting the SAA at 926). The specific function 
of this provision, therefore, is limited to preventing Commerce from 
having to engage in an analysis as to the impact of a “‘government action 
on the price or output of the class or kind of merchandise under inves- 
tigation or review.’” Id. The benefit conferred upon a foreign exporter, 
however, is not limited to changes in the exporter’s price and output, as 
the statute itself clearly expresses in 19 U.S.C. § 1677(5)(E) (providing 
examples of benefits not necessarily directly related to exporter price 
and output under a section entitled “Benefit conferred,” which includes 
equity infusions, loans, loan guarantees, input sales, and output pur- 
chases, all at rates inconsistent with sound market practice). Thus, de- 
spite Congress’ willingness to allow Commerce to avoid inquiries into 
price and output, the legislation still mandates a benefit to have been 
conferred in order to levy countervailing duties.?° 

Commerce has not explained how, in an arm’s length transaction be- 
tween two private actors where assets are bought at market value, the 
costs of the subsidies received by the former owner would not be re- 
flected in the market value paid by the new owner, and how the new 
owner could receive a “benefit” as required by statute. 

Commerce only notes that the economic rationale upon which Del- 
verde relies in distinguishing the case of a private transaction from a 
government privatization cannot overcome the Federal Circuit’s ruling 


19 The statute provides that: 


[t]he determination of whether a subsidy exists shall be made without regard to whether the recipient of the subsi- 
dy is publicly or privately owned and without regard to whether the subsidy is provided directly or indirectly on the 
manufacture, production, or export of merchandise. The administering authority is not required to consider the 
effect of the subsidy in determining whether a subsidy exists under this paragraph. 

19 U.S.C. § 1677(5)(C)(emphasis added). 


20 The court does not address the possibility that the two provisions, the first regarding the requirement of a “bene- 
fit” and the second preventing Commerce from examining the “effect” of a subsidy, are conflicting and mutually exclu- 
sive provisions, because it is an “accepted rule of construction * * * that ambiguities in a newly enacted statute are to be 
resolved in such fashion as to make the statute * * * internally consistent.” Antonin Scalia, A Matter of Interpretation 
16 (1997). 
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in Saarstahl II that subsidies are not necessarily extinguished as a re- 
sult of an arm’s length transaction. There is no need to overcome this 
ruling, as the court does not foreclose the possibility that in some private 
transactions subsidies may pass through. Furthermore, the inapplica- 
bility of Saarstahl IT in general to this analysis stems not only from a 
change in the statutory law but from a fundamental difference in facts: 
whereas Saarstahl IT focused on the sale of a government-owned entity, 
this case involves a purely private transaction. While it is true that the 
Federal Circuit in Saarstahl IT did not necessarily consider that case in 
terms of government-owned or private-owned firms, the court there 
was faced with its legal question in the context of a privatization. Any 
attempt to extend either the holding or language of Saarstahl IT to gov- 
ern transactions between two private actors ignores the significant dif- 
ferences between privatizations and purely private transactions. Thus, 
while the Federal Circuit was not required to make this distinction, this 
court now recognizes that the difference between private-private trans- 
actions and public-private transactions warrants a different analysis for 
each. 

The justification for the different rules governing each type of trans- 
action and subsequent analysis of subsidization is based primarily on 
the ability of the government and state-owned firms to take actions or 
absorb losses which may not be reflected in market value. For example, 
when a private firm purchases a company with outstanding debt, the 
government seller could guarantee that debt to private banks, or the 
government could assume the debt before the sale. Neither the guaran- 
tee nor the assumption of debt would necessarily be reflected in the pur- 
chase price so that, in effect, the purchaser would be receiving a benefit 
from the government despite the nominal “arm’s length transaction.” 
Private firms cannot and would not absorb losses so easily, and they op- 
erate under business rationales for their actions, whereas governments 
are not necessarily bound by the same requirements. A sales transaction 
between two private firms reflects the convergence of each firm’s will- 
ingness (guided by profit considerations) to buy or sell within a given 
range of prices, with the final sales price reflecting the market value of 
the asset sold. Cf Pl. Delv.’s Br. at 33-34. Such a transaction between a 
government entity and a private firm is not restricted to the govern- 
ment’s ability to sell within as small a range of prices, because the gov- 
ernment is not bound by business motives of profit maximization, 
resulting in a sales price which may or may not reflect true market va- 
lue. Thus, the distinction between purely private transactions and gov- 
ernment privatizations is crucial to determining the bearing an arm’s 
length transaction will have on a countervailing duty investigation. 

In light of the significant differences between private-private transac- 
tions and public-private transactions, Commerce’s automatic applica- 
tion in the purely private realm of its Privatization or Restructuring 
methodologies (which ostensibly measure repayment of the subsidies to 
the government) is not reasonable. None of the parties, including the de- 
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fendant, have explained how the methodologies, which measure the 
quantity of the subsidy extinguished in a government-to-private trans- 
action, allow Commerce to determine whether subsidies are passed 
through in a private-to-private transaction. Commerce is required to es- 
tablish standards applicable to private transactions which will lead to 
rational determinations as to when, if ever, an arm’s length sale of assets 
at market value will lead to pass-through of subsidies. 

In its analysis, Commerce might consider whether the investigation 
was ongoing at the time of sale or whether fair market value included a 
discount for potential countervailing duty liabilities (neither was the 
case here). This and similar inquiries might allow Commerce to deter- 
mine, as a matter of economic analysis or countervailing duty policy, 
that subsidies indeed do pass through. Where subsidies are pervasive in 
an industry, valuation methodologies, such as those based on rate of re- 
turn, which allow for cross-industry comparisons, may be useful, al- 
though the results may be too gross for the fine distinction needed here. 
In any case, whether Commerce has or has not engaged in any of the 
complex decision making required by the statute, such deliberation is 
not reflected in this record, or in the arguments of the parties. Further 
reflection on the record is required. To date Commerce has offered no 
rationale for its implicit determination that Delverde received a benefit 
from the subsidies reaped by the previous owner of the pasta production 
facility at issue. 


CONCLUSION 


This matter is remanded for consideration of Borden’s challenge to 
the net calculation of subsidies under Law 64. It is also remanded for 
consideration of whether Delverde received a subsidy through its pur- 
chase of plant assets from an owner which had previously received sub- 
sidies. Commerce shall determine this issue based on all of the 
circumstances relating to the sale, as required by the URAA. Given the 
need for complex decision making as to the second issue, Commerce is 
permitted ninety days to complete the remand determination. Any ob- 
jections shall be filed twenty days thereafter. Defendant may respond 
within eleven days. 
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(“PSPAs”) and lump-sum PSPAs as indirect selling expenses; and (5) revoking the anti- 
dumping duty order with respect to American Honda Motor Co., Inc., Honda of America 
Mfg., Inc. and Honda Motor Co., Ltd. (collectively “Honda”). 

Defendant-intervenor and plaintiff, NSK, asserts Commerce erred in: (1) treating 
NSK’s return rebates and PSPAs as indirect, rather than direct, expenses; (2) denying ad- 
justments to foreign market value for distributor incentives, performance incentive re- 
bates and stock transfer commissions; (3) using NSK’s submitted related-party cost 
information for calculating foreign market value (“FMV”) rather than using the related- 
party transfer prices when the cost of production (“COP”) for the input exceeded the 
transfer price that NSK reported for the input; (4) improperly including samples in the 
US. sales database; and (5) failing to rely on COP that NSK’s suppliers submitted for the 
below-cost test for inputs from related suppliers. 

Defendant-intervenor and plaintiff, NTN, argues Commerce erred in: (1) treating cer- 
tain home market discounts as indirect selling expenses; (2) treating NTN’s related party 
commission payments as an indirect selling expense in purchase price transactions and 
deducting the amount from NTN’s U.S. indirect selling expenses for exporter’s sales price 
(“ESP”) sales; (3) recalculating NTN’s selling expenses based on level of trade; (4) deny- 
ing NTN’s claimed offset for interest expenses incurred in financing cash deposits of esti- 
mated antidumping duties; (5) applying one average rate to adjust further manufacturing 
calculations and CV for inputs NTN obtained from a related party; (6) refusing to make a 
level of trade adjustment for NTN based on the full difference in prices between levels of 
trade; and (7) splitting the prices of “unsplittable” tapered roller bearings. 

Held: This case is remanded to Commerce to: (1) treat NT'N’s home market discounts 
and NSK’s return rebates, PSPAs, lump-sum PSPAs and stock transfer commissions as 
direct expenses in light of recent case law; (2) investigate possible dumping of relevant 
Honda tapered roller bearing sales during the period April 1, 1993, through March 31, 
1997, and, upon a determination that Honda’s dumping margin has been zero or de mini- 
mis for this period and pursuant to a request for revocation by Honda, Commerce may 
revoke the antidumping duty order with respect to Honda; (3) exclude any zero-priced 
sample sales from NSK’s U.S. sales database; (4) recalculate the below-cost sales for NSK 
using the COP database submitted by NSK’s related supplier of inputs; (5) with respect to 
related party commissions, (a) explain the circumstances in which it treats related party 
commissions as intracompany transfers when it applies its test for determining whether a 
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circumstance of sale adjustment should be made to FMV for commissions, (b) explain con- 
flicting statements as to whether NTN’s commission payments were included in or ex- 
cluded from indirect selling expenses for ESP transactions, and (c) reconsider its 
treatment of the commission payments to NTN’s related U.S. affiliate, NMBCA; (6) recon- 
sider its treatment of NTN’s U.S. and home market selling expenses with respect to level 
of trade; and (7) allow NTN’s offset to its interest expenses to account for interest ex- 
penses on cash deposits of estimated antidumping duties. 

[Timken’s motion granted in part and denied in part. NTN’s motion granted in part and 
denied in part. NSK’s motion granted in part and denied in part. Case remanded. ] 
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OPINION 


TSOUCALAS, Senior Judge: Plaintiff, The Timken Company (“Tim- 
ken”), brings this action pursuant to Rule 56.2 of the Rules of this Court 
for judgment upon the agency record contesting the final results the De- 
partment of Commerce, International Trade Administration’s (“Com- 
merce”) final results of the administrative review, entitled Tapered 
Roller Bearings and Parts Thereof, Finished and Unfinished, From Ja- 
pan and Tapered Roller Bearings, Four Inches or Less in Outside Diam- 
eter, and Components Thereof, From Japan; Final Results of 
Antidumping Duty Administrative Reviews and Revocation in Part of 


an Antidumping Finding (“Final Results”), 61 Fed. Reg. 57,629 (Nov. 7, 
1996). 


BACKGROUND 


The administrative review at issue encompasses imports of tapered 
roller bearings (“TRBs”) during the review period of October 1, 1992 
through September 30, 1993. On May 5, 1995, Commerce published the 
preliminary results of the instant review. See Tapered Roller Bearings 
and Parts Thereof, Finished and Unfinished, From Japan, and Tapered 
Roller Bearings, Four Inches or Less in Outside Diameter, and Compo- 
nents Thereof, From Japan; Preliminary Results of Antidumping Duty 
Administrative Reviews, Termination in Part, and Intent to Revoke in 
Part (“Preliminary Results”), 60 Fed. Reg. 22,349. On November 7, 
1996, Commerce published the Final Results at issue. See Final Results, 
61 Fed. Reg. at 57,629. 

Timken claims Commerce erred in: (1) failing to reduce U.S. price by 
the amount of antidumping duties pursuant to the reimbursement reg- 
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ulation; (2) failing to disregard below-cost sales when calculating profit 
for constructed value (“CV”); (3) accepting NTN Bearing Corporation 
of America, American NTN Bearing Manufacturing Corporation and 
NTN Corporation’s (collectively “NTN”) reported U.S. credit expenses; 
(4) treating NTN’s home market discounts and NSK Ltd. and NSK Cor- 
poration’s (collectively “NSK”) return rebates, post-sale price adjust- 
ments (“PSPAs”) and lump-sum PSPAs as indirect selling expenses; and 
(5) revoking the antidumping duty order with respect to American Hon- 
da Motor Co., Inc., Honda of America Mfg., Inc. and Honda Motor Co., 
Ltd. (collectively “Honda”). 

Defendant-intervenor and plaintiff, NSK, asserts Commerce erred in: 
(1) treating NSK’s return rebates and PSPAs as indirect, rather than di- 
rect, expenses; (2) denying adjustments to foreign market value for dis- 
tributor incentives, performance incentive rebates and stock transfer 
commissions; (3) using NSK’s submitted related-party cost information 
for calculating foreign market value (“FMV”) rather than using the re- 
lated-party transfer prices when the cost of production (“COP”) for the 
input exceeded the transfer price that NSK reported for the input; 
(4) improperly including samples in the U.S. sales database; and (5) fail- 
ing to rely on COP that NSK’s suppliers submitted for the below-cost 
test for inputs from related suppliers. 

Defendant-intervenor and plaintiff, NTN, argues Commerce erred in: 
(1) treating certain home market discounts as indirect selling expenses; 
(2) treating NTN’s related party commission payments as an indirect 
selling expense in purchase price transactions and deducting the 
amount from NTN’s US. indirect selling expenses for exporter’s sales 
price (“ESP”) sales; (3) recalculating NTN’s selling expenses based on 
level of trade; (4) denying NTN’s claimed offset for interest expenses in- 
curred in financing cash deposits of estimated antidumping duties; 
(5) applying one average rate to adjust further manufacturing calcula- 
tions and CV for inputs NTN obtained from a related party; (6) refusing 
to make a level of trade adjustment for NTN based on the full difference 
in prices between levels of trade; and (7) splitting the prices of “unsplit- 


table” TRBs. 


DISCUSSION 

The Court’s jurisdiction in this action is derived from 19 U.S.C. 
§ 1516a(a)(2) (1994) and 28 U.S.C. § 1581(c) (1994). 

The Court must uphold Commerce’s final determination unless it is 
“unsupported by substantial evidence on the record, or otherwise not in 
accordance with law.” 19 U.S.C. § 1516a(b)(1)(B). Substantial evidence 
is “more than a mere scintilla. It means such relevant evidence as a rea- 
sonable mind might accept as adequate te support a conclusion.” Uni- 
versal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). “It is not 
within the Court’s domain either to weigh the adequate quality or quan- 
tity of the evidence for sufficiency or to reject a finding on the grounds of 
a differing interpretation of the record.” Timken Co. v. United States, 12 
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CIT 955, 962, 699 F. Supp. 300, 306 (1988), aff'd, 894 F.2d 385 (Fed. Cir. 
1990). 


1, Absorption of Antidumping Duties by U.S. Importers Affiliated with 
Foreign Producers: 

Timken contends Commerce improperly failed to reduce U.S. price by 
the amount of antidumping duties absorbed by U.S. importers affiliated 
with foreign producers under 19 U.S.C. § 1677a(d)(2)(A) (1988). Tim- 
ken’s Mem. Supp. Mot. J. Agency R. at 15-16. While Timken recognizes 
that the Court decided this same issue against Timken’s current posi- 
tion in Torrington Co. v. United States, 19 CIT , ___, 881 F Supp. 
622, 631-32 (1995), Timken believes the Court’s reasoning is contrary 
to the statutory language stating that U.S. price shall be reduced by “any 
additional costs, charges, and expenses, and United States import du- 
ties.” Id. (citing 19 U.S.C. § 1677a(d)(2)(A) (emphasis added)). In the al- 
ternative, Timken argues Commerce should deduct reimbursed duties 
from ESP pursuant to the reimbursement regulation, 19 C.FR. 
§ 353.26(a) (1994). Id. at 16-19. 

Commerce responds that it properly did not deduct “absorbed” anti- 
dumping duties from U.S. price either as selling expenses or under the 
reimbursement regulation and claims the statutory language and cur- 
rent case law support its position. Def.’s Partial Opp’n to Mots. J. Agency 
R. at 138-19. NSK agrees generally with the position taken by Com- 
merce. NSK’s Opp’n to Timken’s Mot. J. Agency R. at 7-10. 

In Torrington, 19CIT at _, 881 F. Supp. at 631-32, the Court held 
that for the reimbursement regulation to apply, a petitioner must pres- 
ent evidence beyond a mere allegation that the foreign manufacturer ei- 
ther paid the antidumping duty on behalf of the U.S. affiliate importer or 
reimbursed the U.S. affiliate importer for its payment of antidumping 
duties, i.e., evidence of a link between intracorporate transfers and the 
reimbursement of antidumping duties. See also Torrington Co. v. 
United States,20CIT__, , 944 F Supp. 930, 933- 34 (1996); Feder- 
al-Mogul Corp. v. United States, 19 CIT _, __, 918 F. Supp. 386, 
393-94 (1995). The Court of Appeals for the Federal Circuit (“CAFC”) 
recently affirmed Torrington, 19CIT__, 881 F Supp. 622, stating that 
“Commerce has reasonably interpreted and applied its regulation to re- 
quire some concrete link between below-cost transfers and antidump- 
ing duties before automatically assuming or undertaking an 
investigation to determine that a foreign producer is compensating an 
importer for the effects of duties.” See Torrington Co. v. United States, 
Appeal No. 97-1181, at 7 (Fed. Cir. Oct. 15, 1997). 

First, the statute and its legislative history contain no language indi- 
cating that antidumping duties are to be considered costs for purposes of 
U.S. price. Moreover, in light of the CAFC’s ruling upholding this 
Court’s consistent position in Torrington and its progeny, the Court re- 
fuses to reconsider its stance on Timken’s suggested employment of the 
reimbursement regulation. Because Timken has presented no evidence 
demonstrating that U.S. affiliates absorbed the antidumping duties as a 
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cost of selling in the U.S. and because Timken has not made the requisite 
demonstration for the reimbursement regulation to apply in this case, 
the Court sustains Commerce’s decision not to deduct paid antidumping 
duties from U.S. price. 


2. Treatment of Home Market Below-Cost Sales When Calculating CV: 


Timken claims Commerce improperly included certain below-cost 
sales in its determination of CV profit because 19 U.S.C. § 1677b(b) 
(1988) explicitly directs Commerce to disregard below-cost sales in all 
FMV situations when certain conditions are met. Timken further sup- 
ports its cause by alleging Commerce’s position conflicts with the statu- 
tory scheme, as sales below cost are undoubtedly outside the concept of 
“ordinary course of trade.” Timken’s Mem. Supp. Mot. J. Agency R. at 
23-26. Finally, Timken contends Commerce’s position creates an anom- 
aly in the law, contradicts a prior U.S. Government position and defeats 
the purpose of the antidumping law. Jd. at 26-30. 

Commerce first responds that its statutory interpretation is sup- 
ported by the language of the statute. Commerce clarifies that its deci- 
sion is in accordance with the relevant law during the review at issue by 
restating its explanation in the Final Results: “While we recognize that 
section 771(15) of the URAA requires the exclusion of [below-cost] sales 
from our CV profit calculation, these TRB reviews, which were initiated 
prior to January 1, 1995, are being conducted pursuant to previous law 
and regulations.” Def.’s Partial Opp’n to Mots. J. Agency R. at 20 (citing 
61 Fed. Reg. at 57,643). 

Commerce further responds that when 19 U.S.C. § 1677b(b) is read in 
its entirety, the logical conclusion is that Congress intended that below- 
cost sales be disregarded only in determining price-based, as opposed to 
CV-based, FMV. Finally, Commerce maintains this Court has already 
recognized that below-cost sales are to be excluded in calculating profit 
only when they are outside the ordinary course of trade, which requires 
a determination based on consideration of all relevant circumstances. 
Id. at 20-27. 

NTN agrees with the position taken by Commerce, emphasizing that 
the Court has addressed and rejected Timken’s position that below-cost 
sales are inherently outside the ordinary course of trade. NTN’s Opp’n 
to Timken’s Mot. J. Agency R. at 4. 

In Torrington, 19 CIT at , 881 F Supp. at 633, the Court addressed 
this same issue, stating that “nowhere does the statute require the ex- 
clusion of below cost sales when determining the profit amount in calcu- 
lating constructed value,” and deciding that Commerce may include 
sales made below cost unless a petitioner demonstrates that such sales 
were made outside the ordinary course of trade. The Court has contin- 
ued to follow this position. See, e.g., Torrington Co. v. United States, 21 
CIT , ___, 960 F. Supp. 339, 343 (1997); INA Wlazlager Schaeffler 
KG v. United States, 21 CIT ; , 957 F. Supp. 251, 270-71 (1997). 
The CAFC recently affirmed this Court’s decision in Torrington, 19 CIT 
at __—, 881 F Supp. at 632-33. See Torrington, Appeal No. 97-1181, at 
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7-8. The court emphasized that “an enterprise may indeed make some 
sales below cost in the ‘ordinary course of trade,’” as defined in 19 U.S.C. 
§ 1677(15), and concluded that “[w]ithout any record evidence showing 
that the below-cost sales in this case were outside the ‘ordinary course of 
trade,’ Commerce correctly included these sales in its FMV calculation” 
under section 1677b(e). Id. The CAFC further noted that, under 19 
U.S.C. § 1677b(b), it “would be illogical to ‘employ the constructed val- 
ue’ when ‘[below-cost] sales are disregarded’ if below-cost sales are also 
disregarded when calculating constructed value.” Id. at 8. 

In accordance with the CAFC’s decision in Torrington, the Court con- 
cludes that Timken has failed to demonstrate that the below-cost sales 
at issue were made outside the ordinary course of trade. Commerce’s de- 
cision to include below cost sales in calculating profit for CV is therefore 
sustained. 


3. Acceptance of NTN’s Reported U.S. Credit Expenses: 


Timken claims the amounts of U.S. credit expenses reported by NTN 
were unrealistic in view of NTN’s total U.S. sales and that Commerce, 
therefore, should resort to the best information available (“BIA”), using 
as BIA the highest credit expense amount reported for any transaction 
or a proxy credit expense. In support of its position, Timken points to 
five sales from NTN’s submitted data and to an analysis Timken per- 
formed during the administrative proceedings. Timken further at- 
tempts to demonstrate that NTN’s calculation of U.S. credit expense 
was erroneous by calculating the actual credit for four of NTN’s ESP 
sales and comparing that actual credit amount with the reported credit 
amount. Timken’s Mem. Supp. Mot. J. Agency R. at 31-33. Finally, Tim- 
ken suggests Commerce use the information already in the record and 
simply add a single instruction to its margin program that would calcu- 
late actual credit for every U.S. sale. Timken’s Reply Mem. Supp. Mot. J. 
Agency R. at 7. 

Commerce explains that, in previous reviews, it has verified NTN’s 
reported credit expense amounts, which are based on customer’s actual 
payment information as maintained in NTN’s books and records. As 
NTN has not altered its previous methodology in this review, Commerce 
states that it properly accepted NTN’s reported U.S. credit expense. 
Furthermore, Commerce claims there is no indication that the five sales 
Timken selected in its “random sample of observations” are representa- 
tive of all NTN’s sales. Commerce also responds that Timken’s allega- 
tion that NTN’s US. credit expense calculation was erroneous is 
without merit because the four ESP sales Timken selected were not 
demonstrated to be representative of the many ESP transactions and 
because each of the sales selected by Timken has a high number of days 
for which payment was outstanding. Def.’s Partial Opp’n to Mots. J. 
Agency R. at 27-31. 

First, the use of BIA in this case is entirely inappropriate. Section 
1677e(b) requires Commerce to resort to BIA when it cannot verify the 
accuracy of a respondent’s data, when a respondent refuses or is unable 
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to provide information Commerce requests in a timely manner or in the 
form required, or when a respondent otherwise significantly impedes an 
investigation. None of these requisite circumstances exist here. 

Further, Timken’s modified calculation employs a transaction-by- 
transaction methodology to a few transactions, yielding results that are, 
of course, different from NTN’s results using a customer-specific me- 
thodology. Compare NTN’s Questionnaire Response, Section V, C.R. 
Doc. No. 14, at 40-41 & Ex. B-8, at worksheet 9, Timken’s App., Ex. 8 
(March 8, 1994) with Timken’s Admin. Case Brief (Confid.), C.R. Doc. 
No. 107, at 35 & Ex. 4, Timken’s Reply App., Ex. 8 (July 21, 1995). Al- 
though the reported credit expenses for the five sales Timken selected 
may constitute a small percentage of the unit price, this does not prove 
that Commerce erred in accepting NTN’s reported costs. As Commerce 
has verified in previous reviews, NTN’s customer-specific methodology 
of calculating the U.S. credit expense based on the average number of 
days outstanding for each customer is accurate. 

Moreover, the fact that the addition of a single line in the margin pro- 
gram may yield more accurate results does not make unreasonable 
Commerce’s acceptance of a methodology it has verified to its satisfac- 
tion in the past. 

Consequently, this Court is not convinced that NTN’s reported U.S. 
credit is unrealistic and Commerce’s decision to accept NTN’s reported 
U.S. credit expense is upheld. 


4. Home Market Discounts, Return Rebates, PSPAs, etc.: 


In calculating FMV and US. price, Commerce must determine the 
price actually charged by a respondent for the merchandise at issue, in- 
cluding discounts, rebates and price adjustments. See 19 U.S.C. § 1677a 
& 1677b (1988). As this Court and the CAFC have stated on several occa- 
sions, 19 C.ER. § 353.56(b)(2) (1994) explicitly provides for a deduction 
from FMV as part of the ESP offset for all selling expenses except direct 
selling expenses. See, e.g., Torrington Co. v. United States, 82 F.3d 1039, 
1051 (Fed. Cir. 1996); NSK Ltd. v. United States,21 CIT __—,__s, Slip 
Op. 97-74, at 11 (June 17, 1997). 

In the Final Results, Commerce stated its policy regarding claims for 
certain adjustments to FMV, stating the following: 


[Wle accept claims for direct discount, rebate, and price adjust- 
ments to FMV if actual amounts are reported for each transaction 
and the adjustment is not based on allocations. * * * Just as we do 
not allow respondents to report average prices, we do not allow av- 
erage direct additions to or subtractions from FMV. * * * However, 
if allocated scope-specific adjustments were granted as a constant 
and fixed percentage of sales on all transactions for which they were 
reported, such that the allocations reflected the actual amounts for 
each individual sale, we allow the adjustment as a direct adjustment 
to FMV. Alternatively, if these scope-specific adjustments were allo- 
cated on a customer- or product-specific basis, but there is no evi- 
dence of a fixed or constant percentage, we treat them as indirect 
selling expenses. 
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We also do not allow any direct adjustments to FMV if the alloca- 
tion includes non-scope merchandise. The only exception is if the 
adjustment was granted as a fixed and constant percentage of all 
sales such that the apportionment of the total expense to in-scope 
and non-scope merchandise yielded the exact amount per unit paid 
on sales of in-scope merchandise. 


61 Fed. Reg. 57,640 (citations omitted). In accordance with its stated 
policy, Commerce made pertinent decisions regarding the claimed ad- 
justments at issue in this review. 


a. NTN’s Home Market Discounts and NSK’s Return Rebates, PSPA’s 
and Lump-Sum PSPA’s: 


In the Final Results, Commerce treated NTN’s home market dis- 
counts as indirect selling expenses because NTN’s allocation methodol- 
ogy for its discounts was not transaction-specific and there was no 
evidence on the record that NTN granted its discounts as a fixed per- 
centage of its sales. Further, because it could not determine that the 
transaction amounts NSK reported for its return rebates were identical 
to those that were actually incurred for each individual sale, Commerce 
treated the return rebates as indirect selling expenses. Moreover, Com- 
merce treated NSK’s reported PSPAs as indirect selling expenses be- 
cause NSK’s allocation methodology for its PSPAs was neither 
transaction-specific nor representative of a fixed and constant percent- 
age, and there was no evidence demonstrating that the PSPAs were 
granted as a fixed and constant percentage of all sales to the customer. 
See Final Results, 61 Fed. Reg. 57,640. 

Timken claims that Commerce erred in treating NTN’s home market 
discounts and NSK’s return rebates, PSPAs and lumn-sum PSPAs as in- 
direct selling expenses because pertinent case law requires that if ex- 
penses, by their nature, are directly related to particular sales, they 
cannot be treated as indirect expenses. Timken’s Mem. Supp. Mot. J. 
Agency R. at 34—46. 

NTN argues that Commerce should have treated its home market dis- 
counts as direct expenses and made a direct adjustment to FMV. NTN’s 
Mem. Supp. Mot. J. Agency R. at 8-13. NSK similarly alleges Commerce 
should have treated its return rebates, PSPAs and lump-sum PSPAs as 
direct expenses and made a direct adjustment to FMV. NSK’s Mem. 
Supp. Mot. J. Agency R. at 18-20. 

Commerce responds that the case should be remanded for it to recon- 
sider its decision regarding the discounts, rebates and adjustments dis- 
cussed above. Def.’s Partial Opp’n to Mots. J. Agency R. at 31-39. 

In reply, NTN asserts that, because of the nature of its discount pro- 
gram, the discounts are not allocated within the accounting definition of 
the term, and so, there is a clear and consistent method for determining 
the exact discount given each transaction. NTN’s Reply Mem. Supp. 
Mot. J. Agency R. at 2-4. 

In NSK,21CITat___, Slip Op. 97-74, at 15-21, this Court addressed 
the claims at issue here and concluded that NTN’s home market dis- 
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counts and NSK’s return rebates, PSPAs and lump-sum PSPAs should 
be treated as direct expenses. Relying on Torrington, 82 F.3d at 1050-51, 
the Court stated that, although NSK and NTN could not tie their dis- 
counts, return rebates, PSPAs and lump-sum PSPAs to specific transac- 
tions, they represented expenses related to particular sales of in-scope 
merchandise. NSK, 21 CIT at ___, Slip Op. 97-74, at 15, 18, 21. 

Consequently, in accordance with NSK and in light of Torrington, 82 
F3d at 1050-51, this case is remanded to Commerce to treat NTN’s 
home market discounts and NSK’s return rebates, PSPAs and lump- 
sum PSPAs as direct expenses. 


b. NSK’s Distributor Incentive Rebates and Performance Incentive 
Rebates: 


In the Final Results, Commerce denied NSK’s claims for direct ad- 
justments to FMV for distributor incentive rebates and performance in- 
centive rebates. Commerce was not convinced that NSK incurred the 
distributor incentives as a constant and fixed percentage of its sales to 
its distributor because, by reporting this expense on the basis of its sales 
to distributors, NSK neither calculated accurate individual-transaction 
expense amounts nor accurately apportioned the expenses to in-scope 
and non-scope merchandise. Similarly, with respect to performance in- 
centives, Commerce determined that NSK’s allocation methodology did 
not result in an accurate apportionment to in-scope merchandise and 
the record evidence did not provide an alternative method that would 
allow Commerce to remove the expense amounts for non-scope mer- 
chandise. See Final Results, 61 Fed. Reg. 57,641-42. 

NSK contends Commerce admits that it inappropriately denied 
NSK’s claim that distributor incentives should be deducted as a direct 
expense from FMV in its recent 1993-94 antifriction bearing (“AFB”) 
review and in it: resulations. NSK’s Mem. Supp. Mot. J. Agency R. 
at 20-23 (citin; . Bearings (Other Than Tapered Roller Bear- 
ings) and Pari rom France, Germany, Italy, Japan, Singa- 
pore, Sweden, ar“ ¢ niied Kingdom; Finai Resuiis of Antidumping 
Duty Administrative Reviews and Partial Termination of Administra- 
tive Reviews, 61 Fed. Reg. 66,472, 66,503 (Dec. 17, 1996)). NSK also al- 
leges Commerce’s rejection of distributor incentive rebates was 
improper because, as Commerce verified, NSK’s end-customer was the 
distributor and not the sub-distributor. NSK, therefore, had no direct 
knowledge of its customers’ sales, and so, could not allocate these incen- 
tives to sales by the distributor to the sub-distributors. Jd. at 21 (citing 
NSK Home Market Sales Verification Report, PR. Doc. No. 182, at 16, 
Timken’s Opp’n App., Ex. 6 (July 8, 1994)). 

Further, NSK argues that, with respect to performance incentive re- 
bates, Commerce incorrectly concluded that a distributor’s increase in 
purchases on non-scope products does not affect rebate earned by that 
distributor’s purchase of in-scope materials. In particular, NSK claims 
Commerce acknowledged that NSK’s performance incentive rebates 
were directly dependent on a distributor’s percentage increase in pur- 
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chases from NSK and that a distributor received a constant rebate per- 
centage where its improvement of sales was unchanged throughout the 
period of review. NSK’s Mem. Supp. Mot. J. Agency R. at 22-23 (citing 
Final Results, 61 Fed. Reg. 57,641-42). 

As a preliminary matter, the effective date for Commerce’s new regu- 
lations is June 18, 1997, long after the initiation of the review at issue. 
See Antidumping Duties; Countervailing Duties, 62 Fed. Reg. 27,296, 
27,296 (May 19, 1997). Further, as this Court noted in NSK, 21 CIT at 
___, Slip Op. 97-74, at 12 n.3, “Commerce’s recent effort to establish 
more consistent guidelines and decrease litigation over allocation issues 
has no bearing on litigation over Commerce’s previous determina- 
tions.” Hence, Commerce’s determinations in the 1993-94 AFB review 
have no bearing on the Final Results in this case. 

This Court has consistently held that direct adjustments to FMV are 
inappropriate if they include both in-scope and non-scope merchandise. 
See, e.g., Federal-Mogul,20CITat__, 918 F Supp. at 408; Torrington, 
19CITat__, 881 F Supp. at 640. In this case, Commerce properly de- 
nied NSK’s claim that distributor incentives should be deducted as a di- 
rect expense from FMV. As this Court statedin NSK,21CITat___, Slip 
Op. 97-74, at 17, if NSK cannot tie its distributor incentive rebates to 
particular sales, the amount to which they are attributable to in-scope 
merchandise is unclear. Whether NSK actually has the direct knowledge 
necessary for such a determination is not of import; it matters only that 
Commerce could not make such a determination. NSK reported its re- 
bate amounts as a percentage of its own sales to each distributor during 
the period of review. See Final Results, 61 Fed. Reg. at 57,641. Because 
the distributors sold both in-scope and non-scope NSK merchandise to 
NSK-approved sub-distributors, Commerce could not determine the 
amount attributable to rebates on in-scope merchandise. 

Similarly, upon inspection of the record, it is evident that Commerce 
properly determined that NSK provided insufficient data indicating the 
proportion of the performance incentive rebate additional sales that 
were of scope merchandise. Under NSK’s performance incentive plan, 
NSK granted distributors an incentive rebate based on the distributors’ 
improvement in sales over a specified time period where the percentage 
rebated was directly dependent on a distributor’s percentage increase in 
purchases from NSK. Final Results, 61 Fed. Reg. 57,641. However, adis- 
tributor’s improvement in sales depended on additional purchases of 
both in-scope and non-scope merchandise. See id. at 57,642. Hence, be- 
cause Commerce could not know the extent to which the performance 
incentive rebates were attributable to the sale of scope merchandise, 
Commerce properly denied NSK’s claim for a direct adjustment. 


c. NSK’s Stock Transfer Commissions: 


In the Final Results, Commerce denied adjustments for stock com- 
missions because, while the commissions were granted as a fixed and 
constant percentage of the sales of the distributor who needed parts for 
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the end user, they were not granted as a fixed and constant percentage of 
NSK’s sales to the supplying distributor. 61 Fed. Reg. 57,642. 

NSK claims Commerce improperly denied its adjustments for stock 
transfer commissions because, unlike rebates, discounts and PSPAs, 
which could be incurred only if NSK makes a sale, NSK incurs stock 
transfer commissions even when it makes no sale. NSK’s Mem. Supp. 
Mot. J. Agency R. at 23-24. 

Commerce consents to a remand to treat the commissions as indirect 
expenses, following the policy it recently applied in the 1993-94 AFB re- 
view. Def.’s Partial Opp’n to Mots. J. Agency R. at 38-39. 

First, arequest by Commerce for a remand does not control the Court. 
Gulf States Tube Div. of Quanex Corp. v. United States,21 CIT _, 

, Slip Op. 97-124, at 33 (Aug. 29, 1997) (citing Hylsa, S.A. de C.V. v. 
Inited States,21CIT__,__—, 960 F Supp. 320, 322 (1997) (denying 
Commerce’s request for a voluntary remand)). Further, as the Court 
noted in NSK, 21 CIT at _, Slip Op. 97-74, at 12 n.3, and reiterated 
above, Commerce’s effort in the 1993-94 AFB review to establish more 
consistent guidelines and decrease litigation over allocation issues has 
no bearing on litigation over Commerce’s previous determinations, in- 
cluding the Final Results in this case. 

In NSK, 21 CIT at___, Slip Op. 97-74, at 18, the Court upheld Com- 
merce’s decision to treat NSK’s stock transfer commissions as direct ex- 
penses because NSK could not isolate the percentage of commissions 
paid to distributors for stock transfers of the subject merchandise be- 
tween distributors. Similarly, in this case, NSK has again failed to iso- 
late this percentage. Consequently, NSK’s stock transfer commissions 
are properly treated as direct expenses and are not entitled to ESP offset 
treatment. 


5. Revocation of Antidumping Duty Order With Respect to Honda: 


Under 19 U.S.C. § 1675(c) (1988), Commerce may revoke an anti- 
dumping duty order, in whole or in part, if it determines that “sales at 
less than fair value no longer exist[ ].”S. Rep. No. 249, 96th Cong., 1st 
Sess. 80 (1979). According to Commerce’s regulations, it may revoke an 
antidumping duty order upon finding that a producer or reseller has not 
sold the merchandise at issue at less than fair market value for three 
consecutive review periods, including the instant review period, and 
concludes that the producer or reseller would not do so in the future. See 
19 C.ER. § 353.25(a) (1994). 

In this case, Commerce determined that Honda did not dump the mer- 
chandise at issue during the three year period of January 1977 through 
July 1980 and, subsequently, from August 1, 1980 through September 1, 
1981, known as the “gap period.”! Final Results, 61 Fed. Reg. at 57,650. 
However, under transition provisions surrounding a 1984 change in the 
law requiring Commerce to conduct administrative reviews upon re- 


1 The gap period is “the time between the last review conducted giving rise to the tentative decision to revoke, and 
the date that tentative determination was published.” Matsushita Elec. Indus. Co. v. United States, 12 CIT 455, 458, 
688 F. Supp. 617, 619 (1988), aff'd, 861 F.2d 257 (Fed. Cir. 1988). 





114 CUSTOMS BULLETIN AND DECISIONS, VOL. 31, NO. 52, DECEMBER 24, 1997 


quest, if preliminary results were completed but a request for review 
was not received, Commerce would not issue final results and the pre- 
liminary results would have no force or effect. Preliminary Results, 60 
Fed. Reg. at 22,353. Because Commerce did not receive a request to re- 
view Honda for the 1980-81 period, Commerce did not issue final results 
finalizing Honda’s revocation and the preliminary results for the 
1980-81 period and the intent to revoke had no official standing. Id. 

Finally, in November 1992, Honda requested final revocation from 
the TRB dumping finding at issue. Jd. In accordance with Commerce’s 
policy in similar situations where revocation proceedings were begun 
but never finalized and a significant backlog exists, Commerce per- 
formed an “update” review of Honda covering the most recent one-year 
period, the 1992-93 review period. See Finu! Results, 61 Fed. Reg. at 
57,650. During this period, Commerce again found no dumping for Hon- 
da sales. Jd. Hence, Commerce revoked the outstanding dumping find- 
ing on TRBs and certain TRB components, four inches or less in outside 
diameter, from Japan (the A-588-054 finding), with respect to such ex- 
ports from Honda. The revocation applied to relevant Honda merchan- 
dise entered or withdrawn from warehouse for consumption on or after 
September 1, 1981, the date of the original tentative revocation, and for 
which liquidation remains suspended. Id. at 57,652. 

Timken argues that the three year period of review is too remote in 
time to provide the basis for revocation. In particular, Timken alleges 
that sales at fair value during a period more than fifteen years ago can- 
not be considered relevant to the determination that Commerce must 
make to revoke; Honda’s presence in the U.S. market has grown enor- 
mously and there is no assurance that Honda has not altered its busi- 
ness practices in the time that had elapsed since the preliminary 
determination. Timken’s Mem. Supp. Mot. J. Agency R. at 47-48 (citing 
Freeport Minerals Co. v. United States, 776 F.2d 1029, 1032 (Fed. Cir. 
1985)). Timken further notes that Honda could have finalized its revo- 
cation by requesting a review for the 1980-81 period, as Commerce sug- 
gested in its transition provisions. Timken’s Reply Mem. Supp. Mot. J. 
Agency R. at 16-17. Finally, Timken challenges Commerce’s regulation 
prescribing three specific conditions for revocation, alleging that Com- 
merce has engaged in legislative rule-making by unlawfully narrowing 
the scope of 19 U.S.C. § 1675(c) (1988). Id. at 18-19 (citing 19 C.ER. 
§ 353.25(a)). 

First, Timken’s challenge to 19 C.FR. § 353.25 is without merit. 
While section 1675(c) does not set forth any particular conditions for re- 
vocation, the statute grants Commerce wide discretion in making sucha 
determination, stating that “/t/he administering authority may revoke, 
in whole or in part, * * * an antidumping duty order * * * after review 
under this section.” 19 U.S.C. § 1675(c) (emphasis added). Hence, Com- 
merce’s regulation regarding revocation is a valid exercise of Com- 
merce’s discretion and is well within the bounds of the statute. 
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Timken is not questioning Commerce’s finding that Honda was not 
dumping, especially in light of Honda’s zero margin during the 1992-93 
update review. Nevertheless, Timken brings to the Court’s attention the 
unusual circumstances at issue here, in which Commerce relies, in sub- 
stantial part, upon its findings from 1977 through 1980. 

Commerce’s regulation does not specify the three consecutive years 
that Commerce must review in making its revocation determination. 
Timken, however, points to the CAFC’s decision in Freeport Minerals, in 
support of its position that the House of Representatives Committee 
“intend[ed] that [Commerce] should always use the most up-to-date in- 
formation available” and that revocation determinations should be 
based on “current data.” 776 F.2d at 1032 (citing H.R. Rep. No. 317, 96th 
Cong., Ist Sess. 77 (1979)). In that case, the court concluded that Com- 
merce abused its discretion in failing to obtain sales data requested by a 
domestic petitioner within a year of Commerce’s tentative revocation 
determination, thus precluding the petitioner’s access to current review 
findings during the gap period. Jd. at 1033. 

The CAFC has explained its holding in Freeport Minerals, clarifying 
that the data upon which Commerce relied in making final a tentative 
revocation determination “must be current up to the date of publication 
of the Notice of Tentative Determination to Revoke or Terminate.” UST, 
Inc. v. United States, 831 F.2d 1028, 1032 (Fed. Cir. 1987) (emphasis add- 
ed) (citation omitted) (quotations omitted). Contrary to Timken’s 
suggestion, therefore, the CAFC in Freeport Minerals did not hold that a 
final revocation must be current up to the date of the final revocation 
determination but, rather, that Commerce must conduct a gap period 
review. As the UST court stated: 


We did not hold [in Freeport Minerals] * * * that the data [Com- 
merce relies upon to make final a tentative determination to re- 
voke] must be current up to the date of the final determination. 
Indeed, in view of Commerce’s extensive reviews of periods subse- 
quent to tentative determinations and the time-consuming nature 
of such reviews, a requirement that the data be current to the date 
of the final revocation determination frequently would make it im- 
possible ever to render a final determination on revocation. 
Id. at 1032-33 (emphasis added). See also Matsushita, 12 CIT at 463-64, 
688 F. Supp. at 623 (holding Commerce is not required to conduct any 
post-gap period reviews but could conduct an update review of the most 
recent period for determining final revocation, although notice of tenta- 
tive revocation was published almost three years before court’s deci- 
sion). 

Nevertheless, the Court finds Commerce’s decision to revoke the anti- 
dumping duty order at issue with respect to Honda to be a unique and 
problematic situation that has not been previously addressed. In the un- 
usual circumstances at issue, in accordance with its regulations, Com- 
merce investigated Honda’s relevant TRB sales and concluded that 
Honda had a dumping margin of zero for the three consecutive years be- 
tween 1977 and 1980. However, Honda is a much different company 
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than it was in 1980. For example, in 1982, Honda produced less than 
1000 automobiles in the United States, compared to over 450,000 in 
1992. See Honda Questionnaire Response, Section IV, PR. Doc. No. 37, 
Ex. 9, at 41, Timken’s Reply App., Pub. Ex. 2 (Jan. 19, 1994). This is par- 
ticularly relevant because Honda also reported that it imports TRBs for 
replacement and original replacement parts for its U.S.-manufactured 
automobiles. Jd. at 1. What the Court finds exceptionally disturbing, 
however, is that a preliminary finding for a period ending twelve years 
before the instant review period would constitute a basis for this revoca- 
tion after Honda ignored the opportunity for revocation Commerce es- 
tablished in its transition provisions. See Preliminary Results, 60 Fed. 
Reg. at 22,353. 

It is uncontested that, under Commerce’s transition provisions, if 
preliminary results were completed but a request for review of the most 
recent period was not received, Commerce would not issue final results 
and the preliminary results would have no force or effect. See id. In its 


Preliminary Results to this review, Commerce explicitly stated the fol- 
lowing: 


On August 30, 1985, we sent letters to all interested TRB parties 
asking them to indicate the periods and companies for which [Com- 
merce] had not issued final results of review so that parties could 
request a review. Because we had not yet published a final results 
notice for Honda for the 1980-81 period, this period was included in 
our letters. In our August 13, 1985, Federal Register publication of 
our transition provisions * * * we explicitly stated that if prelimi- 
nary results were completed, but a request for review was not re- 
ceived, we would not issue final results and the preliminary results 
would have no force or effect. Because we did not receive a request to 
review Honda for the 1980-81 period, we did not issue final results, 
we did not finalize Honda’s revocation, and the * * * preliminary re- 
sults and intent to revoke have no official standing. 


Id. (emphasis added) (citations omitted). This language indicates that 
Commerce itself admits these early Honda sales reviews lack official 
standing. While Commerce attempts to addresses this concern by point- 
ing to the additional 1992-93 update review, this current analysis is the 
only valid review of Honda sales and alone cannot constitute the basis 
for revocation. 

The Court sympathizes with both Honda and Commerce, especially 
because there is no indication of Honda dumping and there has been no 
such finding in either the 1977-80 reviews or the 1992-93 update re- 
view. However, under the present circumstances, this Court is com- 
pelled to fashion an appropriate remedy and require Commerce to 
expend the resources necessary to ensure the proper administration of 
the dumping law. See Sharp Corp. v. United States, 837 F.2d 1058, 1064 
(Fed. Cir. 1988) (holding that the ultimate determination of whether 
Commerce should be ordered to decide outstanding administrative re- 


views or to issue a final decision on revocation is left to this Court’s dis- 
cretion). 
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The Court emphasizes that its holding is limited to the unique circum- 
stances of this case and that its decision here is in no way contrary to the 
holding of UST or Matsushita. Unlike those cases, while Commerce con- 
ducted an update review of relevant Honda sales for the most recent pe- 
riod of review, Honda failed to make a timely request for review of its 
1980-81 sales, as set forth by Commerce in its August 13, 1985, Federal 
Register publication, and the intent to revoke based on the Honda sales 
investigations between 1977 and 1980 had no force or effect. 

Consequently, Commerce’s decision to revoke the antidumping duty 
order at issue with respect to Honda is reversed. This issue is remanded 
for Commerce to investigate possible dumping of relevant Honda TRB 
sales during the period April 1, 1993, through March 31, 1997. Upon a 
determination that Honda’s dumping margin has been zero or de mini- 
mis for this period, and pursuant to a request for revocation by Honda, 


Commerce may revoke the antidumping duty order with respect to Hon- 
da. 


6. Use of Related Party Cost Data for Calculating FMV: 


During the review, Commerce requested that NSK demonstrate that 
the transfer price for inputs purchased from related suppliers was at 
arms’-length and to supply COP information. NSK supplied Commerce 
with transfer price and COP inputs that it purchased from its related 
parties. Commerce used the related party cost information if the COP 
for the input exceeded the transfer price that NSK reported for the in- 


put. See Final Results, 61 Fed. Reg. at 57,644. 

NSK argues that Commerce had no authority under either 19 U.S.C. 
§ 1677b(e)(2) (1988) or § 1677b(e)(3) to request cost data for parts ob- 
tained from related party suppliers without prior reason to believe or 
suspect that the inputs were sold below COP NSK’s Mem. Supp. Mot. J. 
Agency R. at 26-32. 

In NSK Lid. v. United States, 19 CIT , , 910 F. Supp. 663, 
668-70, aff'd, 119 F.3d 16 (Fed. Cir. 1997), this Court addressed NSK’s 
identical claim. The Court first recognized that Commerce may disre- 
gard transfer prices, pursuant to 19 U.S.C. § 1677b(e)(2) (1988), if the 
transfer price or any element of value does not reflect their normal mar- 
ket value, or 19 U.S.C. § 1677b(e)(3), if Commerce has reasonable 
grounds to believe or suspect that a transfer price for a major input is 
below its COP. The Court then rejected NSK’s argument that section 
1677b(e)(2) does not authorize Commerce to request COP data for in- 
puts, stating that the section “provides a basis for Commerce to request 
cost data about parts purchased from related suppliers as long as the re- 
spondents reported or relied on transfer prices.” NSK,19 CIT at__, 
910 F Supp. at 669; see also NSK, 21 CIT , Slip Op. 97-74, at 25-27. 

The Court similarly rejected NSK’s contention that Commerce is not 
authorized to request COP data under section 1677b(e)(3) without prior 
grounds to believe or suspect below-COP sales. NSK argued that, be- 
cause sections 1677b(e)(3) and 1677b(b) both address Commerce’s au- 
thority to conduct cost investigations, the same legal standard must 
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apply to both sections. The Court held that NSK’s position was merit- 
less, as the issue in cases involving section 1677b(b) has not been wheth- 
er Commerce can conduct an investigation, but whether Commerce 
must. NSK,19 CIT at___, 910 F Supp. at 670 n.5. 

NSK’s present claims are identical to those previously decided against 
NSK and the Court finds no reason to depart from its consistent position 
on this issue. Commerce therefore properly requested and used COP 
data for inputs that NSK obtained from related suppliers. 


7. Exclusion of Samples Given Without Charge: 


During the review, Commerce included NSK’s zero-priced U.S. sales 
in NSK’s U.S. database. Final Results, 61 Fed. Reg. at 57,640. However, 
as NSK notes, see NSK’s Mem Supp. Mot. J. Agency R. at 32-33, the 
CAFC has held that samples and other similar transfers to potential cus- 
tomers without consideration do not constitute sales. NSK Lid. v. 
United States, 115 F.3d 965, 975 (Fed. Cir. 1997). Consequently, in light 
of the CAFC’s decision in NSK, this issue is remanded to Commerce to 
exclude any zero-priced sample sales from NSK’s U.S. database. 


8. Recalculation of Below-Cost Sales: 


NSK claims that, pursuant to Commerce’s Policy Bulletin 94.4 
(March 25, 1994), in determining a company’s costs of production for 
antidumping purposes, Commerce is to use the actual COP to value in- 
puts acquired from companies that are directly or indirectly related by 
more than fifty percent. NSK’s Mem. Supp. Mot. J. Agency R. at 33-35. 
After collecting responses from NSK’s related supplier for the TRBs at 
issue, NSK contends Commerce improperly used the higher of the 
transfer price or the reported COP for the inputs from the related sup- 
plier in calculating NSK’s COP See id. Commerce admits that it relied 
on the improper COP variable and consents to a remand to correct the 
error. Def.’s Partial Opp’n to Mots. J. Agency R. at 53-54. 

Upon review of the record, the Court concludes that Commerce failed 
to use the actual COP to value inputs acquired from companies that are 
directly or indirectly related to the reviewed company by over fifty per- 
cent in accordance with Policy Bulletin 94.4. Consequently, this issue 
is remanded to Commerce to recalculate the below-cost sales using the 
COP reported by NSK’s related supplier of inputs. 


9. Related Party Commission Payments: 


NTN made commission payments to its related U.S. affiliate, 
NMBCA, in exchange for services NMBCA provided to NTN in connec- 
tion with certain NTN purchase price sales. NTN excluded these ex- 
penses from its reported U.S. indirect selling expenses for ESP sales 
because the payments were not related to ESP sales. Commerce, howev- 
er, relying on LMI-La Metalli Industriale, S.p.A. v. United States, 912 
F.2d 455 (Fed. Cir. 1990), treated the payment to NMBCA as an indirect 
selling expense for NTN’s purchase price sales and deducted the pay- 
ment amount from NTN’s reported U.S. indirect selling expenses for its 
ESP sales. See Final Results, 61 Fed. Reg. at 57,638. 
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NTN claims Commerce’s reliance on LMI-La Metaili is misplaced, 
and contends that Commerce should not make any adjustment to pur- 
chase price for the commission payments at issue because the payments 
were simply intracompany transfers of funds that Commerce considers 
part of the general operating expenses of a company. NTN’s Mem. Supp. 
Mot. J. Agency R. at 13-15. 

Commerce recognizes that its explanation in the Final Results fails to 
explain the circumstances in which it treats related party commissions 
as intracompany transfers and when it applies its two-prong test for de- 
termining whether a circumstance of sale adjustment should be made to 
FMV for commissions. Def.’s Partial Opp’n Mots. J. Agency R. at 56. 
Commerce further admits that it made conflicting statements as to 
whether NTN had included the commission payments from its reported 
USS. indirect selling expenses for its ESP sales and requests a remand to 
clarify the statements. Id. 

Timken disagrees with NTN and with Commerce’s position reconsid- 
ering its stance in the Final Results, claiming the commission payments 
at issue should be either treated as direct selling expenses or, at least, 
remain indirect selling expenses. Timken’s Opp’n to Mots. J. Agency R. 
at 51-52. 

NTN replies that the commission payments at issue were intracom- 
pany transfers and that the regulations under which this review was 
conducted do not provide for an adjustment for such payments. NTN’s 
Reply Mem. Supp. Mot. J. Agency R. at 4-6. 

The Court agrees with Commerce that a remand is necessary for Com- 
merce to explain the points indicated and reconsider its treatment of the 
commission payments to NMBCA. Consequently, this issue is remanded 
for Commerce to: (1) explain the circumstances in which it treats related 
party commissions as intracompany transfers and when it applies its 
test for determining whether a circumstance of sale adjustment should 
be made to FMV for commissions; (2) explain the conflicting statements 
as to whether NTN’s commission payments were included in or ex- 
cluded from indirect selling expenses for ESP transactions; and (3) re- 
consider its treatment of the commission payments to NMBCA. 


10. U.S. Selling Expenses Based on Level of Trade: 


NTN reported its selling expenses during the period of review based 
on level of trade in the U.S. During the review, Commerce accepted 
NTN’s level of trade methodology but, following notification by Timken 
of an alleged inconsistency, reallocated certain NTN U.S. selling ex- 
penses without regard to different levels of trade based upon discovery 
of a discrepancy in NTN’s reported total U.S. sales value for scope mer- 
chandise during the period of review. Final Results, 61 Fed. Reg. at 
57,636. 

NTN asserts this “discrepancy” is not an error but merely a difference 
that arose because of the different methodologies used in responses to 
questionnaire sections A and B. In particular, NTN claims that the fig- 
ure in Exhibit A-19 does not include the sale of further processed items, 
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while the figure in Exhibit B-8 does include such sales. NTN’s Mem. 
Supp. Mot. J. Agency R. at 15-16 (citing NTN Supplemental Question- 
naire Response, Section V,C.R. Doc. No. 44, Ex. A-19, NTN’s App., Ex. 4, 
and C.R. Doc. No. 14, Ex. B-8, at worksheet #5, NTN’s App., Ex. 4 (May 
31, 1994)). According to NTN, unlike previous reviews, Commerce did 
not perform an ESP verification of NTN, and so, Commerce improperly 
resorted to its own vastly simplified and distortive methodology upon 
discovering the difference between the exhibits. Jd. at 15-19. 

NTN further alleges that Commerce has, in effect, made an adverse 
inference by developing an alternative methodology, without affording 
NTN a reasonable opportunity to satisfy evidentiary concerns known 
only to Commerce. Jd. at 18-19 (citing Bowe-Passat v. United States, 17 
CIT 335, 343, 835 F Supp. 646, 650 (1993), aff'd, 41 F3d 1519 (Fed. Cir. 
1994)). NTN therefore contends this issue should be remanded for Com- 
merce to recalculate NTN’s margins based on NTN’s submitted U.S. sel- 
ling expenses. 

Commerce first responds that it did not effectively draw an adverse 
inference penalizing NTN but, rather, addressed a discrepancy pointed 
out by Timken in its administrative case brief, to which NTN never re- 
plied. Thus, according to Commerce, NTN had ample opportunity to re- 
spond to Timken’s concern but failed to address the matter in its 
administrative rebuttal brief. Commerce therefore maintains NTN has 
not demonstrated that Commerce should recalculate the selling ex- 
penses using NTN’s reported selling expenses. Def.’s Partial Opp’n to 
Mots. J. Agency R. at 57-58. 

Nevertheless, Commerce asks for a remand to reconsider its treat- 
ment of the level of trade-specific selling expenses in light of Timken Co. 
v. United States,20 CIT _,_ __, 9380 F. Supp. 621, 627-29 (1996). 
Def.’s Partial Opp’n to Mots. J. Agency R. at 58-59. In Timken, the Court 
remanded to Commerce to explain how it determined that NTN’s sel- 
ling expenses varied across levels of trade, stating that, while Commerce 
has discretion in determining whether an importer is entitled to an ad- 
justment to FMV, there must be a direct relationship between the ex- 
penses and the relevant sales. Timken, 20 CIT at __, 930 F. Supp. at 
627-29. 

Timken maintains Commerce properly allocated NTN’s U.S. selling 
expenses in the Final Results. Timken reinforces its position by noting 
that, because the Court sustained Commerce’s rejection of NTN’s U.S. 
selling expense allocations in Timken Co. v. United States, 21 CIT ; 
Slip Op. 97-87 (July 3, 1997), Commerce properly allocated NTN’s ex- 
penses in the Final Results in a manner different from that which NTN 
reported. Timken’s Opp’n to Mots. J. Agency R. at 53-57. 

In reply to Commerce and Timken, NTN denies it had the opportuni- 
ty to explain any discrepancy, adding that it was unaware of any dispute 
or confusion over its questionnaire response figures because there was 
no verification in the underlying review. NTN further notes Commerce 
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accepted NTN’s identical method of reporting total U.S. sales in pre- 
vious reviews. NTN’s Reply Mem. Supp. Mot. J. Agency R. at 6-7. 

Upon review of the record, the Court agrees that the discrepancy at 
issue may indeed have been caused simply by NTN’s reporting differ- 
ences in the questionnaire, .e., the inclusion of further processed goods 
in the B-8 figure but not in the A-19 figure. However, the use of NTN’s 
Exhibit B-8 allocation of expenses with this discrepancy would distort 
NTN’s dumping margins, as NT'N’s methodology in Exhibit B-8 of its 
questionnaire response allots expenses to sales not reported on NTN’s 
computer tape, which was used to calculate NTN’s margins. 

Moreover, NTN clearly failed to address this inconsistency at the ad- 
ministrative level by responding to Timken’s concerns. Despite Com- 
merce’s treatment of NTN’s allocation of U.S. selling expenses in the 
past, NTN should have addressed Timken’s assertions, which were 
clearly spelled out in Timken’s case brief in the administrative proceed- 
ings. See Timken’s Admin. Case Brief (Confid.), C.R. Doc. No. 107, at 
33-34, Timken’s Opp’n App., Ex. 21 (July 21, 1995). Consequently, as 
NTN failed to address the inconsistency in its data below, the Court re- 
fuses to remand this issue for Commerce to recalculate the expenses at 
issue using NTN’s reported U.S. selling expenses.’ 

Nevertheless, in accordance with Timken, 20 CIT __, 930 F. Supp. 
621, this issue is remanded for reconsideration of Commerce’s treat- 


ment of NTN’s level of trade-specific U.S. and home market selling ex- 
penses.° 


11. Interest Expenses Incurred for Financing Cash Deposits: 

NTN claimed a downward adjustment to its reported U.S. indirect sel- 
ling expenses for interest on cash deposits of estimated antidumping du- 
ties. Commerce denied the adjustment, stating that cash deposits of 
estimated duties are provisional in nature because they may be re- 
funded, with interest, at some future date, thereby offsetting the inter- 
est expenses incurred. Final Results, 61 Fed. Reg. 57,638. 

NTN alleges that Commerce’s treatment of NTN’s interest expenses 
is contrary to Commerce’s treatment of these expenses in the AFB de- 
terminations upheld by this Court. NTN’s Mem. Supp. Mot. J. Agency 
R. at 19-22; NT'N’s Reply Mem. Supp. Mot. J. Agency R. at 7-11. Com- 
merce consents to a remand to reconsider its treatment of NTN’s inter- 
est expense. Def.’s Partial Opp’n to Mots. J. Agency R. at 59. 

Timken opposes a remand on this issue, contending that Commerce’s 
rejection of this adjustment conforms with Commerce’s recent practice 
of rejecting downward adjustments for imputed interest expenses, 
which Commerce established in a reasonable exercise of its discretion. 


2 This case is easily distinguished from Béwe-Passat, where Commerce attempted to penalize the respondent for 
deficiencies not spelled out in Commerce’s correspondence with the respondent and which Commerce did not disclose 
until after it was too late. See 17 CIT at 343, 835 F. Supp. at 650. 

3 OnremandofTimken,20CIT___,930 F. Supp. 621, Commerce was “unable to determine on the basis of the infor- 
mation provided by NTN whether expenses varied according to level of trade” and rejected NTN’s level of trade alloca- 
tion methodology. Timken, 21 CIT at , Slip Op. 97-87, at 10. The Court upheld Commerce’s conclusion and decision 
to deny NTN a level of trade adjustment. See id. Nevertheless, Commerce’s finding and the Court’s ultimate decision in 
that review does not automatically mandate the same result on this remand. 
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Timken’s Opp’n to Mots. J. Agency R. at 58-59 (citing Antifriction Bear- 
ings (Other Than Tapered Roller Bearings) and Parts Thereof From 
France, Germany, Italy, Japan, Romania, Singapore, Sweden and the 
United Kingdom; Preliminary Results of Antidumping Duty Adminis- 
trative Reviews and Partial Termination of Administrative Reviews, 62 
Fed. Reg. 31,566, 31,569 (June 10, 1997) (1995-96 AFB review) and Ta- 
pered Roller Bearings and Parts Thereof, Finished and Unfinished, 
From Japan, and Tapered Roller Bearings, Four Inches or Less in Out- 
side Diameter, and Components Thereof, From Japan; Preliminary Re- 
sults of Antidumping Duty Administrative Reviews, 62 Fed. Reg. 47,452, 
47,455 (Sept. 9, 1997) (1995-96 TRB review)). Timken adds that allow- 
ing an expense reduction defeats the purpose of the statutory provision 
for interest on under- and over-deposits of antidumping duties by pro- 
viding respondents with an incentive to prolong litigation so as to avoid 
actual payment of duties. Id. at 59-60 (citing 19 U.S.C. § 1677g (1988)). 

Upon review of the record, the Court concludes that Commerce’s 
treatment of NTN’s interest expense is at odds with its Court-approved 
treatment of such expenses in the 1991-92 and 1992-93 AFB proceed- 
ings. See NSK,21 CIT at __, Slip Op. 97-74, at 44-45; Federal-Mogul 
Corp. v. United States, 20 CIT , ___, 950 F. Supp. 1179, 1182-83 
(1996). While Timken correctly points out that Commerce has altered 
its practice and preliminarily decided to deny adjustments for the cost of 
financing cash deposits in the recent 1995-96 AFB and TRB reviews, 
Commerce may, in certain circumstances, reasonably change its meth- 
odology from review to review. See, e.g., NTN Bearing Corp. of Am. v. 
United States,20CIT__,__—_—, 905 F Supp. 1083, 1095 (1996) (Court 
allowed Commerce to depart from its longstanding practice of automati- 
cally accepting respondents’ accounting methodology so long as it was 
reasonable and was used in the normal course of business where a re- 
spondent’s methods of reporting expenses were found to be factually 
unsound); see also NSK Lid. v. United States, 19 CIT , 896 F 
Supp. 1263, 1275 (1995), aff'd in part and rev'd in part, 115 F.3d 965 
(Fed. Cir. 1997) (allowing Commerce to depart from its previous report- 
ing methodology). However, the reasonableness of Commerce’s recent 
departure is not presently before the Court. See NSK, 21 CIT at _—__ 
Slip Op. 97-74, at 12 n.3. 

Consequently, this issue is remanded to Commerce to allow NTN’s 
offset to its interest expenses to account for interest expenses on cash 
deposits of estimated antidumping duties in conformance with NSK, 21 
CIT at _, Slip Op. 97-74, at 44-45, and Federal-Mogul, 20 CIT at 
___, 950 F. Supp. at 1182-83. 


12. One Average Rate to Adjust Further Manufacturing and CV for 
Related Party Inputs: 

Commerce aggregated data NTN obtained from a related supplier to 
calculate one average rate to adjust further manufacturing and CV for 
related party inputs. See Final Results, 61 Fed. Reg. at 57,645. NTN ar- 
gues Commerce should have made product-specific adjustments to 
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these inputs because they would yield more accurate results than an 
overall average adjustment on sales. NTN notes that its related supplier 
submitted product-specific cost data concerning the inputs it supplied to 
NTN, but claims Commerce refused to use this information. NTN’s 
Mem. Supp. Mot. J. Agency R. at 23-24 (citing Related Party Submis- 
sion, C.R. Doc. No. 13, NTN’s App., Ex. 5 (March 7, 1994)). 

Commerce responds that NTN’s related party supplied Commerce 
with inputs of various models of retainers, and not data that would per- 
mit Commerce to tie specific retainers to specific TRB models. As the re- 
cord did not otherwise contain such data, Commerce claims it 
reasonably used the one average rate for all products. Def.’s Partial 
Opp’n to Mots. J. Agency R. at 60. 

NTN replies that Commerce cannot make a BIA adjustment to a re- 
spondent’s cost data absent a request for that data and the failure of the 
party to comply, and so, Commerce and Timken improperly fault NTN 
for not providing information that was never requested. NTN’s Reply 
Mem. Supp. Mot. J. Agency R. at 11-12 (citing Questionnaire, Section 
VI, PR. Doc. No. 168, at VI-7 through VI-10, NTN’s Reply App., Ex. 4). 
NTN bolsters its argument by alleging Commerce’s position is a post hoc 
rationalization because the Final Results do not mention Commerce’s 
inability to make corrections. Jd. at 12-13. 

First, the information NTN’s related party submitted to Commerce 
lists retainers sold to NTN, along with the transfer price and cost of pro- 
duction for each product; the submission does not enable Commerce to 
tie specific retainers to specific TRB models. See Related Party Submis- 
sion, C.R. Doc. No. 13, NTN’s App., Ex. 5. 

Further, contrary to NTN’s reply assertions, Commerce’s argument 
is not a post hoc rationalization and Commerce did not resort to BIA as 
punishment for NTN’s related party failing to provide information 
Commerce never requested. Rather, because NTN’s related party did 
not supply Commerce with information enabling Commerce to tie spe- 
cific retainers to specific TRB models and the record did not otherwise 
contain such data, Commerce reasonably chose to aggregate the related 
supplier’s data and calculate a single adjustment figure for all products. 

Consequently, under the circumstances, the Court concludes Com- 
merce’s decision to aggregate the related supplier’s data and calculate a 
single adjustment figure for all products is supported by substantial evi- 
dence. 


13. Level of Trade Adjustment Reflecting Full Difference in Prices 
Between Levels of Trade: 


In the Final Results, Commerce made a level of trade adjustment 
when comparing home market such or similar merchandise to U.S. mer- 
chandise sold at a different level of trade, but declined to make a level of 
trade adjustment for the full difference in prices between the various 
levels of trade. See Final Results, 61 Fed. Reg. at 57,647. 

NTN contends it is contrary to commercial reality to expect that every 
single sale at a particular level of trade would be made at a different 
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price than a sale of the same merchandise at a different level of trade. 
NTN further claims that a full price difference adjustment that fully ac- 
counts for and reflects differences among levels of trade is necessary to 
obtain the “apples to apples” comparison required by law. NTN’s Mem. 
Supp. Mot. J. Agency R. at 24-25. 

Commerce responds that it refused to make a full price difference ad- 
justment because there was no discernable pattern in the price differ- 
ences between levels of trade. Def.’s Partial Opp’n to Mots. J. Agency R. 
at 61-62. In particular, Commerce reiterates its Final Results findings 
that NTN’s percentage price differences revealed that, for numerous 
models, there was no pattern in price differences between levels of trade 
and that the range of percentage price differences between levels was 
erratic. Id. (citing Final Results, 61 Fed. Reg. 57,647). 

Timken agrees generally with the position taken by Commerce. Tim- 
ken’s Opp’n to Mots. J. Agency R. at 63-66. 

The Court has previously ruled on this issue, concluding that Com- 
merce’s denial was supported by substantial evidence on the record. See 
NTN Bearing Corp. of Am. v. United States, 17 CIT 1149, 1153 (1993). 
As the facts in this case are virtually identical to those in NTN and the 
Court refuses to reconsider its position, Commerce’s decision to deny a 
level of trade adjustment for the full difference in prices between the 
various levels of trade is sustained. 


14. Splitting the Prices of Allegedly “Unsplittable” TRBs: 

In its analysis during the review, Commerce followed its set-splitting 
methodology and split certain TRB sets for antidumping calculation 
purposes that cannot be physically split. See Final Results, 61 Fed. Reg. 
at 57,630. 

NTN contends, simply, that the TRBs at issue should not be split be- 
cause they cannot be sold individually and their components do not have 
“such or similar” merchandise. NTN’s Mem. Supp. Mot. J. Agency R. at 
25-26. 

As NTN recognizes, see id. at 26, this Court has ruled against NTN on 
this issue. See NTN Bearing Corp. of Am. v. United States,20CIT __, 
___, 924 F. Supp. 200, 205-06 (1996). Since NTN filed its brief, the 
CAFC affirmed this Court’s judgment in NTN, upholding Commerce’s 
decision to split the allegedly unsplittable TRB sets. See NTN Bearing 
Corp. of Am. v. United States, Appeal No. 96-1436 (Fed. Cir. Aug. 20, 
1997), reh’g granted and aff'd, 127 F.3d 1061 (Fed. Cir. 1997). Conse- 
quently, Commerce is sustained as to this issue. 


CONCLUSION 

In accordance with the foregoing opinion, this case is remanded to 
Commerce to: (1) treat NTN’s home market discounts and NSK’s re- 
turn rebates, PSPAs, lump-sum PSPAs and stock transfer commissions 
as direct expenses in light of recent case law; (2) investigate possible 
dumping of relevant Honda TRB sales during the period April 1, 1993, 
through March 31, 1997, and, upon a determination that Honda’s 
dumping margin has been zero or de minimis for this period and pur- 
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suant to a request for revocation by Honda, Commerce may revoke the 
antidumping duty order with respect to Honda; (3) exclude any zero- 
priced sample sales from NSK’s U.S. sales database; (4) recalculate the 
below-cost sales for NSK using the COP database submitted by NSK’s 
related supplier of inputs; (5) with respect to related party commissions, 
(a) explain the circumstances in which it treats related party commis- 
sions as intracompany transfers when it applies its test for determining 
whether a circumstance of sale adjustment should be made to FMV for 
commissions, (b) explain conflicting statements as to whether NTN’s 
commission payments were included in or excluded from indirect selling 
expenses for ESP transactions, and (c) reconsider its treatment of the 
commission payments to NTN’s related US. affiliate, NMBCA; (6) re- 
consider its treatment of NTN’s U.S. and home market selling expenses 
with respect to level of trade; and (7) allow NTN’s offset to its interest 
expenses to account for interest expenses on cash deposits of estimated 
antidumping duties. Commerce is sustained as to all other issues. 


(Slip Op. 97-165) 
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MEMORANDUM AND ORDER 
I 


INTRODUCTION 


WALLACH, Judge: Plaintiff SKW Stickstoffwerke Piesteritz GmbH 
(“SKWP”) challenges the Department of Commerce’s (“Commerce”) 
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decision in Solid Urea From the German Democratic Republic: Ter- 
mination of Changed Circumstances Review, 61 Fed. Reg. 49436 (Sep- 
tember 20, 1996) (“Termination”). SKWP claims that Commerce acted 
contrary to law when it terminated the Changed Circumstances Review 
as a result of the initiation of an Administrative Review. According to 
SKWP once the Changed Circumstances Review was commenced, Com- 
merce was obligated by statute and its own regulation to complete it. For 
the reasons discussed below, the Court holds that Commerce’s decision 
to terminate the Changed Circumstances Review is reasonable and de- 
nies SKWP’s Motion For Judgment On The Agency Record. 


II 
BACKGROUND 


On July 14, 1987, Commerce published an antidumping duty order 
subjecting solid urea from what was then the German Democratic Re- 
public (“GDR”) to the assessment of antidumping duties and deposits of 
estimated antidumping duties. Antidumping Duty Order; Urea From 
the German Democratic Republic, 52 Fed. Reg. 26366 (“Antidumping 
Order”). Since the reunification of the GDR, a state-controlled, non- 
market economy country, and the Federal Republic of Germany 
(“FRG”), a democratically-governed, market-oriented economy, on Oc- 
tober 3, 1990, Commerce has initiated three changed circumstances re- 
views of the Antidumping Order. 

The purpose of the first changed circumstances review was “to ex- 
amine the effect of unification on the antidumping duty order from the 
[GDR], specifically its applicability to post unification shipments of the 
subject merchandise from producers located in the pre-unification area 
of the Federal Republic.” Solid Urea From the German Democratic Re- 
public; Initiation of Changed Circumstances Antidumping Duty Ad- 
ministrative Review, 57 Fed. Reg. 5130 (Feb. 12, 1992). Commerce 
preliminarily determined that it should maintain the Antidumping Or- 
der on solid urea from the former GDR states but allowed entry of ship- 
ments from the remaining German states without subjecting them to 
the Order. Solid Urea From the [GDR]; Preliminary Results of Changed 
Circumstances Review and Initiation of Changed Circumstances Anti- 
dumping Duty Administrative Review, 60 Fed. Reg. 21067 (May 1, 1995) 
(“Preliminary Results”). The Final Determination is still pending. 

In the Preliminary Results, Commerce found “that there is good 
cause for conducting a second changed circumstances review to calcu- 
late a new cash deposit rate using a market economy analysis * * *.” Id. 
at 21067. However, the second changed circumstances review was ter- 
minated because Commerce found that urea was not imported during 
that time period. Solid Urea From the [GDR]: Termination of Changed 
Circumstances Review, 61 Fed. Reg. 10563 (March 14, 1996) (“Prior Ter- 
mination”). 

Commerce initiated the third changed circumstances review which 
SKWP is contesting here, to “calculate a new cash deposit rate using a 
market economy analysis for any shipments of solid urea from the [for- 
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mer GDR] occurring after May 1, 1995, and before May 31, 1996.” Solid 
Urea From the Former German Democratic Republic; Initiation of 
Changed Circumstances Antidumping Duty Review, 61 Fed. Reg. 27049 
(May 30, 1996) (“Changed Circumstances Review”).! 

Before Commerce completed its Changed Circumstances Review, 
however, the Ad Hoc Committee of Nitrogen Producers, petitioner in 
the original action and Defendant-Intervenor in this action, requested 
an administrative review of the Antidumping Order. As a result, Com- 
merce initiated an administrative review covering shipments of solid 
urea by SKWP for the period of July 1, 1995 to June 30, 1996. Initiation 
of Antidumping and Countervailing Duty Administrative Reviews and 
Request for Revocation, 61 Fed. Reg. 42416, 42417 (Aug. 15, 1996) (“Ad- 
ministrative Review”). The purpose of the Administrative Review and 
the Changed Circumstances Review was precisely the same. 

On September 9, 1996, Commerce transferred the administrative re- 
cord from the Changed Circumstances Review to the record of the Ad- 
ministrative Review. Letter from Deputy Assist. Sec. Enforce. Group III 
to Winthrop, Stimson, Putnam & Roberts and Akin, Gump, Strauss, 
Hauer & Feld, L.L.P, Sept. 9, 1996, exh. 5 to Defendant’s Mem. Shortly 


thereafter, Commerce terminated the Changed Circumstances Review, 
stating: 


The purpose of the [changed circumstances] review was to calculate 
a new cash deposit rate using a market-economy analysis for any 
shipments of solid urea from the five German states * * * that for- 
merly constituted the GDR * * * occurring after May 1, 1995 and 
before May 31, 1996. On August 15, 1996, the Department initi- 
ated, based upon receipt of a timely request from the Ad Hoc Com- 
mittee of Domestic Nitrogen Producers (hereinafter “the 
Petitioners”), an administrative review covering shipments by 
[SKWP] from the Five States for the period of July 1, 1995 to June 
30, 1996. Because the time periods covered by the changed circum- 
stances review and the administrative review substantially over- 
lap, and because the Department would conduct essentially the 
same analysis in both reviews, the Department is now terminating 
the changed circumstances review.” 


Termination, 61 Fed. Reg. at 49436. Subsequently, Commerce deter- 
mined a dumping margin of 0.00 percent for SKWP. Final Results of An- 
tidumping Duty Administrative Review of Solid Urea From the Former 
[GDR], 62 Fed. Reg. 61271, 61276 (Nov. 17, 1997). 


1 At that time, Commerce said that an administrative review might be forthcoming, and that if one was sought it 
would result in the termination of the Changed Circumstances Review. Letter from Acting Assist. Sec. for Import 
Admin. to Akin, Gump, Strauss, Hauer & Feld, L.L.P, May 22, 1996, Exh. 2 to Defendant’s Mem. In Opp. To Plaintiff's 
Mot. For Jdgmt Upon The Admin. Record (“Defendant’s Mem.”). Commerce’s rationale for initiating the Changed Cir- 
cumstances Review was “based upon the need to issue promptly an antidumping questionnaire in response to the re- 
cent shipment of German urea * * *.” Id 

2 The actual entry under review concerns a single sale made to the United States in April 1996. Consequently, al- 
though the two reviews technically cover different time periods, they both cover the same sale. Further, both reviews 
cover the same six-month period of home market sales starting January 1, 1996 


L 
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Il 


DISCUSSION 
A 
STANDARD OF REVIEW 

“The court shall hold unlawful any determination, finding, or conclu- 
sion found * * * to be unsupported by substantial evidence on the re- 
cord, or eta not in accordance with law ***.” 19 U.S.C. 
§ 1516a(b)(1)(B) (1994). In reviewing an agency’s construction of the 
statute that t ae. the Court’s initial inquiry is to determine 
“whether Congress has directly spoken to the precise question at issue.” 
Chevron, U.S.A., Inc. v. Nat. Resources Defense Council, Inc., 467 U.S. 
837, 842 (1984). “If Congress has explicitly left a gap for the agency to 
fill, there is an express delegation of authority to the agency to elucidate 
a specific provision of the statute by regulation.” Id. at 843-44. 

Consequently, “(t]he court will defer to the agency’s construction of 
the statute as a permissible construction if it ‘reflects a plausible 
construction of the plain language of the statute[s] and does not other- 
wise conflict with Congress’ express intent.’” Torrington Co. v. United 
States, 82 F.3d 1039, 1044 (Fed. Cir. 1996) (citations omitted). “This re- 
stricted standard of review is reflective of the legislative intent that 
courts afford considerable deference to Commerce’s expertise in 
administering the antidumping law.” GMN Georg Muller Nurnberg AG 
v. United States, 15 CIT 174, 178, 763 F. Supp. 607, 611 (1991). 


B 


COMMERCE ACTED REASONABLY WHEN IT TERMINATED THE 
CHANGED CIRCUMSTANCES REVIEW 


Section 751(b) of the Tariff Act of 1930 provides: 


Whenever [Commerce] * * * receives information * * * which 
shows changed circumstances sufficient to warrant a review [of an 
existing antidumping duty order], [Commerce] shall conduct a re- 
view of the determination * * 


19 U.S.C. §1675(b)(1) (1994). The statute also provides that if Com- 
merce receives a request for review of an antidumping duty order from 
an appropriate party on an appropriate date, Commerce will perform a 
review and determine the amount of any antidumping duty. 19 U.S.C. 
§1675(a)(1) (1994). 

Thus, the statute allows Commerce to initiate a review of an anti- 
dumping duty order based on changed circumstances or on the request 
of a party. However, it neither addresses nor resolves what should occur 
when two reviews have been initiated, one as a changed circumstances 
review and the other an administrative review at the request of a party. 

The Court must decide whether Commerce’s decision to terminate a 
changed circumstances review when it initiated an administrative re- 
view at the request of a party is reasonable. As discussed in detail below, 
the Court finds Commerce’s decision reasonable because the Adminis- 
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trative Review has the same purpose and covers the same producer, mer- 
chandise and sales covered by the Changed Circumstances Review. 
1 
THE STATUTE DoEsS Not REQUIRE COMMERCE TO 
COMPLETE THE CHANGED CIRCUMSTANCES REVIEW 

SKWP argues that once Commerce initiated the Changed Circum- 
stances Review, the plain language of the statute required Commerce to 
complete that review. According to SKWP the reasonableness of Com- 
merce’s actions is not at issue because the statute is clear and no inter- 
pretation was necessary. SKWP points to the language of the statute 
which states that Commerce “shall conduct” a changed circumstances 
review for support, arguing that it is mandatory. See supra 19 U.S.C. 
§1675(b)(1) (1994). 

Beginning, as we must, with the language of the statute, it is settled 
that “Congress’ use of the term ‘shall,’ in and of itself, does not necessar- 
ily require the conclusion that mandatory action is intended. Rather, 
‘[a]s against the government, the word ‘shall,’ when used in statutes, is 
to be construed as ‘may,’ unless acontrary intention is manifest.” Barn- 
hart v. United States, 5 CIT 201, 203, 563 F Supp. 1387, 1389 (1983). Un- 
less the statute includes “consequential language” explaining the 
repercussions to Commerce’s failure to comply with the “shall” lan- 
guage, the statute is directive and not mandatory. Canadian Fur Trap- 
pers Corp. v. United States, 884 F.2d 563, 566 (Fed. Cir. 1989); see also 
Sharp Corp. v. United States, 13 CIT 951, n. 4, 725 F Supp. 549, n. 4 
(1989) (“It is true * * * that 19 U.S.C. § 1675(a) mandates completion of 
§ 751 reviews within a twelve-month period after the notice of tentative 
revocation has been published * * * but that timetable has been held to 
be directory and not mandatory because no prohibition or adverse con- 
sequences are imposed for failing to meet the deadline.”).° 

A review of the statute does not reveal any “consequential action” to 
Commerce’s failure to complete a changed circumstances review. In- 
deed, the statute itself provides for discretionary action on the part of 
Commerce in determining whether to initiate a review based on 
changed circumstances. The language “sufficient to warrant”, for ex- 
ample, lets Commerce, in its discretion, determine whether a review 
based on changed circumstances is necessary. See 19 U.S.C. §1675(b)(1) 
(1994). Since the statute provides for discretionary action, Commerce 
may decide to terminate such a review. The statute simply does not man- 
date the conclusion of a changed circumstances review once it has been 
initiated. 

Further, the statute does not address the situation before the Court, 
i.e., whether Commerce may terminate a changed circumstances review 
when an administrative review has been initiated. Since Congress has 
not directly spoken on this issue, the Court must determine whether 


3In any case, the statute simply does not mandate completion of a review. It requires that the review be conducted, 
not that it be completed. The review here was conducted to the point where Commerce reasonably determined it should 
be terminated. 
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Commerce’s interpretation of the statute is reasonable. Commerce de- 
cided that Congress did not intend it to conduct two reviews of the same 
merchandise for the same purpose, resulting in duplicate proceedings 
which expend Commerce’s limited resources and may result in inconsis- 
tent findings. That interpretation of the siatute is reasonable. 

Finally, if Commerce’s normal practice was in contravention of the 
statute, Commerce’s actions might be questionable. See, e.g., Sec. and 
Exch. Comm’n v. Sloan, 436 U.S. 103, 118, 98 S.Ct. 1702, 1711-12 
(1978). In this case, however, there are numerous examples of Com- 
merce’s long-standing, reasonable interpretation of the statute as al- 
lowing it to terminate changed circumstances reviews in its discretion. 
See, e.g., Prior Termination, 61 Fed. Reg. 10563 (terminated because 
there were no shipments to review during the specified period); Corro- 
sion-Resistant Carbon Steel Flat Products from Canada: Termination of 
Antidumping Changed Circumstances Administrative Review, 59 Fed. 
Reg. 1927, 1928 (Jan. 18, 1994) (party requesting the review asked for 
its termination); Notice of Termination of Changed Circumstances Re- 
view: Certain Cut-to-Length Carbon Steel Plate From Poland, 58 Fed. 
Reg. 65964 (Dec. 17, 1993) (terminated because, inter alia, sole respon- 
dent failed to respond to questionnaire). 

That “shall conduct” language of the statute is directory rather than 
mandatory, coupled with the statute’s silence on how Commerce should 
handle a simultaneous changed circumstances review and administra- 
tive review, leads to the determination that Commerce acted reasonably 
in terminating the Changed Circumstances Review. 

2 
THE REGULATION DOES NoT REQUIRE COMMERCE TO 
COMPLETE THE CHANGED CIRCUMSTANCES REVIEW 


19 C.FR. 353.22(f) (1996) provides that Commerce, once it finds that 
“changed circumstances sufficient to warrant a review exist”, will, inter 
alia: 


* * * * * 


(iv) Issue preliminary results of review based on the available in- 
formation that include the factual and legal conclusions on which 
the preliminary results are based and any action the Secretary pro- 
poses based on the preliminary results; 

(viii) Not later than 270 days after the date of the Secretary’s ini- 
tiation of the review, issue final results of review that include the 
factual and legal conclusions on which the final results are based 


and any action * * * that the Secretary will take based on the final 
results; * * *. 


19 C.FR. 353.22(f) (1996). 
SKWP claims that Commerce was required by its own regulation to 


complete the Changed Circumstances Review. For the same reasons dis- 
cussed above, SKWP’s argument fails because Commerce reasonably in- 
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terpreted its regulations as allowing it to terminate the Changed 
Circumstances Review in its discretion. 


C 


SKWP Dip Not SUFFER ANY PREJUDICE WHEN COMMERCE TERMINATED 
THE CHANGED CIRCUMSTANCES REVIEW 

The statute allows Commerce to revoke an antidumping duty order 
after an administrative review or a changed circumstances review if 
Commerce decides revocation is warranted. 19 U.S.C. § 1675(d)(1) 
(1994). Commerce’s regulations allow for revocation when three consec- 
utive administrative reviews have resulted in zero dumping margins, 
and it is unlikely that the exporters will resume sales at less than fair 
value. See 19 C.ER. § 353.25(a) (1996). Commerce has not implemented 
any regulations concerning revocation after a review based on changed 
circumstances. Thus, Commerce may decide to revoke an antidumping 
duty order after only one changed circumstances review. It is based on 
this possibility that SKWP claims that it suffered prejudice when Com- 
merce terminated the Changed Circumstances Review. 

The Court is not persuaded by SKWP’s argument because the 
Changed Circumstances Review at issue had the sole purpose of deter- 
mining a new cash deposit rate, and revocation is not here an issue. At 
oral argument, held on September 19, 1997, the parties informed the 
Court that the record in this case did not contain information specifical- 
ly concerning the effect of the reunification of Germany on the Anti- 
dumping Duty Order. Rather, the parties stated that the issue of 
reunification was fully briefed in the first Changed Circumstances Re- 
view. Thus, while the conclusion of this Changed Circumstances Review 
may be the basis for a revocation, it is highly unlikely that Commerce 
would have revoked the Antidumping Order based on the record before 
it in this Review. Rather, if revocation did occur it would be based on 
Commerce’s first Changed Circumstances Review. Accordingly, the 
Court concludes that SKWP suffered no prejudice from the termination 
of the Changed Circumstances Review. 


IV 
CONCLUSION 


For the foregoing reasons, Commerce’s termination of the Changed 
Circumstances Review is upheld and SKWP’s Motion For Judgment On 
The Agency Record is denied. 
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tration’s (“Commerce”) final determination pursuant to Polyethylene Terephthalate 
Film, Sheet, and Strip From the Republic of Korea; Final Results of Antidumping Duty 
Administrative Review, 60 Fed. Reg. 42,835 (Aug. 17, 1995) (“Final Results”), asamended, 
61 Fed. Reg. 5375 (Feb. 12, 1996). Plaintiff alleges that Commerce improperly adjusted for 
Korean value-added tax (“VAT”) by employing a tax rate instead of a tax-neutral method- 
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OPINION 


TSOUCALAS, Senior Judge: Plaintiff, Kolon Industries, Inc. (“Kolon”) 
commenced this action pursuant to Rule 56.2 of the Rules of this Court 
for judgment upon the agency record challenging the Department of 
Commerce, International Trade Administration’s (“Commerce”) final 
determination pursuant to Polyethylene Terephthalate Film, Sheet, and 
Strip From the Republic of Korea; Final Results of Antidumping Duty 
Administrative Review, 60 Fed. Reg. 42,835 (Aug. 17, 1995) (“Final Re- 
sults”), as amended, 61 Fed. Reg. 5375 (Feb. 12, 1996). Plaintiff alleges 
that Commerce improperly adjusted for Korean value-added tax 
(“VAT”) by employing a tax rate instead of a tax-neutral methodology. 

BACKGROUND 

The administrative review at issue encompasses imports of polyethy]- 
ene terephthalate film, sheet, and strip from the Republic of Korea dur- 
ing the review period of November 30, 1990 through May 31, 1992. On 
July 8, 1994, Commerce published the preliminary results of the instant 
review. See Polyethylene Terephthalate Film, Sheet, and Strip From the 
Republic of Korea; Preliminary Results of Antidumping Administrative 
Review, 59 Fed. Reg. 35,098 (July 8, 1994). On August 17, 1995, Com- 
merce issued its final results at issue. See Final Results, 60 Fed. Reg. at 
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42,836-37. In this action, Kolon abandons all claims raised in its com- 
plaint with the exception of its challenge to Commerce’s VAT methodol- 
ogy. 

DISCUSSION 

The Court has jurisdiction over this matter under 19 U.S.C. 
§ 1516a(a)(2) (1988) and 28 U.S.C. § 1581(c) (1988). 

The Court must uphold Commerce’s final determination unless it is 
“unsupported by substantial evidence on the record, or otherwise not in 
accordance with law.” 19 U.S.C. § 1516(b)(1)(B). Substantial evidence is 
“more than a mere scintilla. It means such relevant evidence as a rea- 
sonable mind might accept as adequate to support a conclusion.” Uni- 
versal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). “It is not 
within the Court’s domain either to weigh the adequate quality or quan- 
tity of the evidence for sufficiency or to reject a finding on grounds of a 
differing interpretation of the record.” Timken Co. v. United States, 12 
CIT 955, 962, 699 F. Supp. 300, 306 (1988), aff'd, 894 F2d 385 (Fed. Cir. 
1990). 

Plaintiff alleges that Commerce improperly adjusted for VAT by em- 
ploying a tax rate instead of a tax-neutral methodology. Kolon’s Mem. 
Supp. Mot. J. Agency R. at 6-7. 

Commerce consents to a remand for this purpose because it has de- 
cided to return to the tax-neutral methodology that the United States 
Court of Appeals for the Federal Circuit (“CAFC”) held was a reasonable 
statutory interpretation in Federal-Mogul Corp. v. United States, 63 
F.3d 1572 (Fed. Cir. 1995). Def’s Resp. to Mot. J. Agency R. at 6-9; see 
also FAG U.K. Ltd. v. United States, 20 CIT , 945 F Supp. 260 (1996) 
(Commerce similarly consented to, and the Court granted, a remand for 
the same purpose); Torrington Co. v. United States, 20 CIT , 944 F 
Supp. 930 (1996) (same). In accordance with the CAFC’s Federal-Mogul 
opinion and the Court’s recent decisions, this case is remanded to Com- 
merce to allow it to utilize the approved tax-neutral methodology for ad- 
justing for VAT in Kolon’s dumping margin. 
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OPINION 

RESTANI, Judge: This matter was originally transferred to this court 
from the United States District Court for the Western District of Mis- 
souri pursuant to 28 U.S.C. § 1631 (1994), following that court’s finding 
that it lacked jurisdiction over the case. Plaintiffs Alan Felton and Phil- 
lips USA, Inc. (collectively “Relators”) seek retransfer for lack of subject 
matter jurisdiction. The United States supports retransfer. Defendant 
Allflex USA, Inc. (“Allflex”) challenges the motion to retransfer. 


BACKGROUND 


In 1995, Relators filed this action against Allflex under the False 
Claims Act, 31 U.S.C.A. §§ 3729-3733 (West Supp. 1997), in district 
court. In their complaint, Relators alleged that Allflex avoided paying 
customs duties by falsely classifying veterinary syringes, which are sub- 
ject to duty, as agricultural implements, which are not subject to duty. 
Relators were authorized under 31 U.S.C.A. § 3730(b)(1) (West Supp. 
1997) to bring this qui tam action “in the name of the Government.” The 
Government, however, has the right to intervene in the action. 31 
US.C.A. § 3730(b)(2). Although the Government declined to intervene, 
Relators pursued the case on their own initiative, as permitted under 31 
U.S.C.A. § 3730(b)(4)(B). 

On November 26, 1996, the district court ruled that it did not have 
subject matter jurisdiction over this case because the underlying dis- 
pute involved customs fraud under 19 U.S.C. § 1592 (1994) and was 
therefore within the exclusive jurisdiction of this court. United States ex 
rel. Alan Felton and ex rel. Phillips USA, Inc. v. Allflex USA, Inc., No. 
95-0653-CV-W-9, at 13 (W.D.Mo. Nov. 26, 1996), Allflex Ex. B, at 13. Al- 
though Allflex had sought a dismissal for lack of subject matter jurisdic- 
tion, the district court accepted Relators’ request to transfer the case to 
this court, pursuant to 28 U.S.C. § 1631. Jd. at 14-16. The district court 
also denied Allflex’s alternative motion to transfer the case to another 
district court. Id. at 16. 
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DISCUSSION 


This case requires the court to examine the relationship between the 
False Claims Act and the jurisdiction of the Court of International Trade 
under 28 U.S.C. § 1582 (1994). Relators claim that this court should re- 
transfer this case to the district court because False Claims Act cases are 
within the exclusive jurisdiction of the district courts. In any event, Re- 
lators and the Government argue, this case does not fall within the 
Court of International Trade’s subject matter jurisdiction because this 
action is not “commenced by the United States,” as mandated by 28 
U.S.C. § 1582. Allflex argues that, even if this action does not fall within 
the court’s jurisdiction as expressed in § 1592, this action was effectively 
“commenced by the United States,” and this court should retain juris- 
diction because resolution of the underlying conflict requires an analy- 
sis of customs classification, one of the tasks for which this court was 
established. The issues before the court, therefore, are the following: 
whether False Claims Act cases fall within the exclusive jurisdiction of 
the district courts, and if not, whether this court has subject matter ju- 
risdiction over the case under 28 U.S.C. § 1582. 

In addressing these claims, the court begins with an examination of 
the applicability of “law of the case” principles to this case, finding that 
the deference owed to a coordinate court’s decision to transfer a case is 
contingent on this court having subject matter jurisdiction. The court 
finds it is unnecessary to resolve whether the False Claims Act provides 
for exclusive jurisdiction in district courts. Rather, the court analyzes 
this case under the jurisdictional requirements of 28 U.S.C. § 1582 and 
determines that even if the district court did not have exclusive jurisdic- 
tion under the False Claims Act, this court would not have subject mat- 
ter jurisdiction over this case because it was not “commenced by the 
United States.” In light of the lack of subject matter jurisdiction, the 
court finds the case must be retransferred to the District Court for the 
Western District of Missouri. 


I. LAW OF THE CASE 


Relying on the Supreme Court’s decision in Christianson v. Colt In- 
dustries, 486 U.S. 800 (1988), Allflex notes that the court must observe 
the significant deference owed a coordinate court’s decision to transfer a 
case for lack of jurisdiction, identifying the ruling of the district court, 
and in particular, its finding that this action was “commenced by the 
United States,” as the “law of the case.” If this court “can find the trans- 
fer decision plausible, its jurisdictional inquiry is at an end.” Christian- 
son, 486 U.S. at 819. The United States responds that when a court 
receives a case transferred from another court, but over which the court 
has no jurisdiction, the court is obligated, despite the deference man- 
dated by Christianson, to ensure that the case is retransferred to the 
court with proper jurisdiction over the matter. Simanonok v. Simano- 
nok, 918 F.2d 947, 952-53 (Fed. Cir. 1990); Rodriguez v. United States, 
862 F.2d 1558, 1560 (Fed. Cir. 1988). 
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Allflex correctly recognizes that this court must accept the trans- 
ferred case if the decision of the district court was “plausible.” Inherent 
in the principle that the district court’s decision need only be plausible, 
however, is the possibility that it is implausible. Establishing plausibil- 
ity therefore requires that this court examine its jurisdiction to deter- 
mine whether the transfer was proper. See Simanonok, 918 F.2d at 952 
(reviewing the jurisdictional basis upon which the coordinate court 
transferred the action); see also Rodriguez, 862 F.2d at 1560. In fact, 
Christianson itself acknowledges that an examination of the jurisdic- 
tional issue which results in a finding that the court has no jurisdiction 
mandates a decision to retransfer: 


[E]ven ifthe Seventh Circuit’s decision was law of the case, the Fed- 
eral Circuit did not exceed its power in revisiting the jurisdictional 
issue, and once it concluded that the prior decision was “clearly 
wrong” it was obliged to decline jurisdiction. 


486 U.S. at 817 (emphasis added); accord Simanonok, 918 F.2d at 
952-53; Rodriguez, 862 F.2d at 1560. Therefore, while the decision to 
transfer will be upheld by this court if supported by a “plausible” basis, 
this court must nevertheless engage in its own jurisdictional analysis to 
determine the plausibility of the district court’s ruling. 


II. FALSE CLAIMS ACT AND THE JURISDICTION OF DISTRICT COURTS 


Relators point to 31 U.S.C.A. § 3732(a) (West Supp. 1997)! as author- 
ity for the proposition that False Claims Act cases are within the exclu- 
sive jurisdiction of the district courts. The Federal Circuit has addressed 
this issue. In LeBlanc v. United States, 50 F3d 1025, 1031 (Fed. Cir. 
1995), the court stated that False Claims Act cases are within the exclu- 
sive jurisdiction of the district courts. In that case plaintiff filed suit in 
the United States Court of Federal Claims, asserting that the Govern- 
ment had interfered with his qui tam suit and that he was therefore en- 
titled to damages. Id. at 1030-31. First, the court found that the Court of 
Federal Claims has no jurisdiction over tort claims. Id. at 1030. In what 
is apparently an alternative holding, the court noted that deciding the 
validity of the allegation required the plaintiff to prove that his False 
Claims Act suit would have been successful, but for the Government’s 
interference. Jd. at 1031. Citing 31 U.S.C. § 3732(a), the court stated the 
Court of Federal Claims (and, therefore, the Federal Circuit) “has no au- 
thority to make that determination because qui tam suits may only be 
heard in the district courts.” Id.; accord Stinson, Lyons & Bustamante, 
PA. v. United States, 79 F.3d 136, 138 (Fed. Cir. 1996); Lloyd v. United 
States, No. 96-580T, 1997 WL 580611, at *2 (Fed. Cl. Sept. 18, 1997). All- 
flex, supported by the Second Circuit’s recent decision in United States 


1Section § 3732(a) provides: 


Actions under section 3730.—Any action under section 3730 [providing for civil suits based on the False Claims 
Act] may be brought in any judicial district in which the defendant or, in the case of multiple defendants, any one 
defendant can be found, resides, transacts business, or in which any act proscribed by section 3729 [identifying 
false claims] occurred. A summons as required by the Federal Rules of Civil Procedure shall be issued by the ap- 
propriate district court and served at any place within or outside the United States. 

31 US.C.A. § 3732(a) 
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ex rel. Thistlethwaite v. Dowty Woodville Polymer, Ltd., 110 F.3d 861, 
866-68 (24 Cir. 1997), argues that § 3732(a) governs venue only and 
does not est ablish which court has subject matter jurisdiction. While the 
reasoning of Thistlethwaite has some appeal, this court may be bound by 
the LeBlanc line of cases. Whether the statements of the Federal Circuit 
relied on by relators are dicta, rather than binding holdings, need not be 
resolved here, because this court has no jurisdiction in any case. 


III. CIT’s JURISDICTION OVER THIS CASE UNDER 28 USC. § 1582 
Even if the Federal Circuit’s decision in LeBlanc and its progeny are 
not binding, and concurrent jurisdiction over False Claims Act cases 
may exist, the decision to retransfer the case to the District Court for the 
Western District of Missouri is mandated by the clear language of 28 
U.S.C. § 1582. 
A. “Commenced by the United States”: 


The threshold requirement for any case falling under this court’s ju- 
risdiction pursuant to 28 U.S.C. § 1582 is that it be “commenced by the 
United States.” Only after meeting this requirement will the court in- 
quire into the applicability of the various bases of jurisdiction identified 
in 28 U.S.C. § 1582(1)-(8). Relators and the Government argue that qui 
tam suits under 31 U.S.C.A. § 3730(b), such as the present case, are not 
“commenced by the United States” for the purposes of this court’s juris- 
diction because the Government may only choose to become a party af- 
ter the suit has been “brought” by a private actor. Allflex relies primarily 
on the Fourth Circuit’s decision in United States ex rel. Milam v. Univer- 
sity of Texas M.D. Anderson Cancer Center, 961 F.2d 46 (4** Cir. 1992), as 
support for its contention that the United States is the real party in in- 
terest in a qui tam suit. As will be demonstrated, the court does not find 
that classifying the United States as the real party in interest necessari- 
ly leads to the cone lusion that the United States “commenced” the suit 
for the pur — of § 1582. 

Tr legge rt first looks to the statutory requirements for qui tam suits to 
ascertain whether the Government has “commenced” such a suit. The 
most relevant prov ision, < 31U U.S.C.A. § 3730(b)(1), states that “[a] person 
may bring a civil action * * * for the person and for the United States 
Government.” The language is clear: the statute distinguishes the one 
who “brings” the case from the beneficiary “for” whom the case is 
brought. The action is brought by the “person,” in the name of the Gov- 
ernment. The action is brought for, not by the Government. In fact, the 
Government does not receive notice of the suit until after the complaint 

is filed, 31 U.S.C.A. § 3730(b)(2), at which point the suit has already been 


“ Allflex also argues that False Claims Act cases based on underlying accusations of customs fraud are within the 
exclusive jurisdict »f this court because such issues constitute “matters within the jurisdiction of the Court of Inter- 
national Trade 8 U.S.C. § 1353(a) (1994). Such matters are specifically excepted from the jurisdiction of the dis- 
trict courts. Id. Tt ion only exempts from the jurisdiction of district courts those matters which are within this 
court’s jurisdiction er section 1582 of this title.” Id. (emphasis added). Therefore, in accordance with the unambig- 
uous text of the statute, the court may not have jurisdiction over a case which, but for the proviso, would be within the 
jurisdiction of the district court, if it does not meet the requirements of § 1582. See Freytag v. Commissioner of Internal 
Revenue, 501 U.S. 868, 873 (1991) (“When we find the terms of a statute unambiguous, judicial inquiry should be com- 
plete except in rare and exceptional circumstances.”) 
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“commenced” (albeit in camera). Should the Government elect to inter- 
vene in the action, as authorized by 31 U.S.C.A. § 3730(b)(2), it will “con- 
duct[ ]” the suit from that point onward, 31 U.S.C.A. § 3730(b)(4)(A), 
indicating that before that point, the suit is “conducted” by someone 
else, clearly the private party. 

The remaining subsections of 31 U.S.C.A. § 3730 provide additional 
support for the proposition that the “commencement” of a qui tam suit 
is undertaken by the private party, not the Government. First, the stat- 
ute specifically allows the Government to “proceed” with the action 
without being bound by the acts of the private party who filed the com- 
plaint. 31 U.S.C.A. § 3730(c). The fact that the Government is not held 
responsible for actions taken prior to Government intervention reflects 
the lack of control the Government holds over the private party and, 
thus, the initial filing of the suit. Second, in providing for the relator to 
receive a portion of the final award, the statute acknowledges that the 
private party is responsible for having “brought” the suit, 31 U.S.C.A. 
§ 3730(d)(1), wording which the court finds equivalent to “com- 
menced,” as used in § 1582. In addition, throughout the provision, the 
relator is identified as the “person initiating the action,” see 31 U.S.C.A. 
§ 3730(c)(2)(A)-(D) and § 3730(c)(3)-(5), also synonymous with the 
“commence[ment]” requirement of § 1582. While not using the identi- 
cal language of this court’s jurisdictional statute, the provision clearly 
contemplates the private party as the or » who “commenced” the action, 
and the Government as the party who iiiay join and assume responsibil- 
ity for the suit at a later time. 

Although Allflex relies heavily on cases in other jurisdictions identify- 
ing the United States in qui tam actions as the “real party in interest,” it 
does not necessarily follow from this classification that no other party 
may file a claim independently of the real party in interest. The cases 
cited by Allflex acknowledge the United States as the real party in inter- 
est in qui tam actions, United States ex rel. Hall v. Tribal Development 
Corp., 49 F3d 1208, 1212-13 (7** Cir. 1995); United States ex rel. Killing- 
sworth v. Northrop Corp., 25 F.3d 715, 720 (9*" Cir. 1994); Milam, 961 
F.2d at 50, but they do not ignore the fact that the private party also has 
its own interests in the outcome of the action, interests which serve as 
the motivation for individuals to act as private attorneys-general in this 
context. For example, in noting that the Government must have suf- 
fered injury for purposes of standing in qui tam suits because it is the 
“real plaintiff,” the court in Hall emphasized that the “individual rela- 
tor[’s] * * * only motivation in bringing the suit is to recover a piece of 
the action given by statute.” 49 F.3d at 1212. Likewise, in Killingsworth, 
the court limited the Government’s absolute right to reject a settlement 
to “the first sixty days plus any extension granted after the private per- 
son has filed a gui tam complaint,” 25 F.3d at 722, in order to protect the 
relator’s right to “conduct the action,” 31 U.S.C.A. § 3730(b)(4)(B), 
which implicitly includes rights with regard to settlement. 25 F.3d at 
722. The recognition by these cases of the private party’s interests, even 
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when bringing a qui tam suit in the name of the Government, confirms 
this court’s view that while the United States may be the real party in 
interest during the proceedings, the initiation of those proceedings 
stems from the specific incentives offered to private plaintiffs by Con- 
gress to encourage reporting of fraud against the Government.® See id. 
at 721. 

Having thus examined the language of 31 U.S.C.A. § 3730, the court 
finds that for the purposes of 28 U.S.C. § 1582, a qui tam suit is “com- 
menced by” the private actor, not the Government. Arguments relying 
on the position of the United States in qui tam suits as the real party in 
interest fail to establish that the court should presume that cases are 
“commenced by” the United States merely because of its dominant in- 
terest in the outcome. Such an interest could continue to exist despite 
the commencement of the action by another party.* Because this action 
was not “commenced by the United States,” it is not within the subject 
matter jurisdiction of the court. 


B. Policy: 


Allflex raises several policy arguments to encourage the court to find 
subject matter jurisdiction over this case, all of which rely principally on 
the trade-related nature of the underlying allegation. Notwithstanding 
the potential for inconsistent application of the trade laws and any re- 
sulting uncertainty importers may face, debate and deliberation over 
such policy questions must occur in the legislature, not the judiciary. 
“(This is the sort of policy judgment that surely must be left to legisla- 
tures, rather than being announced from on high by the Federal Judici- 
ary.” Chandler v. Miller, 117 S.Ct. 1295, 1308 (1997) (Rehnquist, C.J., 
dissenting). Policy concerns such as those advanced by Allflex may not 
form the basis for a decision which contravenes the explicit mandate of 
the legislature as expressed in a statute. “The courts are without au- 
thority either to declare such policy, or, when it is declared by the legisla- 
ture, to override it.” Nebbia v. People of State of New York, 291 U.S. 502, 
537 (1934). Therefore, the court declines to ignore the limits of its Con- 
gressionally-prescribed jurisdiction in order to effectuate certain policy 
goals which, however valid, may only be accomplished by the legisla- 
ture. 


3 Aliflex cites the decision of the Second Circuit in Thistlethwaite permitting jurisdiction of a False Claims Act case to 
be based on 28 U.S.C. § 1345, which provides for district court jurisdiction over cases “commenced by the United 
States.” 110 F.3d at 868. The court does not find this aspect of Thistlethwaite persuasive, however, as the Second Circuit 
did not examine the relationship between the phrase “commenced by the United States” and the nature of qui tam 
suits. Rather, the Second Circuit, recognizing that there was also jurisdiction under 28 U.S.C. § 1331, merely quoted 
§ 1345 and stated in a conclusive manner that there was jurisdiction under that section as well. Jd. Relators claim error 
in relying on 28 U.S.C. § 1345 as a basis for jurisdiction in the district court. 

4 allflex also argues that the Government, as a party to this case, must either be a defendant or a plaintiff. Neither 
party seriously disputes the fact that the Government is not a defendant. Therefore, according to Allflex, “the Govern- 
ment [is] a plaintiff and the plaintiff is the party or a party who commences the action.” Allflex Resp. Br., at 6. The court 
is not persuaded by this simplistic argument. First, the Government did not intervene here and is not a party. Second, a 
party identified as the “plaintiff” in any given action, particularly in a suit with multiple plaintiffs, may not necessarily 
have been the party to “commence” the action. For example, the Federal Rules of Civil Procedure provide many ways by 
which a party may become a plaintiff after the suit has commenced. See, e.g., Fed.R.Civ.P. 19(a), 21, 24(a) & (b). 
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IV. CONCLUSION 


Despite the deference given a coordinate court that transfers a case 
for lack of subject matter jurisdiction, the court finds that its exercise of 
jurisdiction over the present case is impermissible. Whether or not Con- 
gress has placed False Claims Act cases, including those whose underly- 
ing dispute involves customs classification, within the exclusive 
jurisdiction of the district courts, this court does not have jurisdiction. A 
qui tam suit under the False Claims Act is not “commenced by the 
United States” for the purposes of this court’s jurisdiction under 28 
U.S.C. § 1582. Accordingly, the decision of the District Court for the 
Western District of Missouri to transfer this case to this court is not 
“plausible,” and the court is therefore “obliged to decline jurisdiction.” 

Retransfer is hereby ORDERED. 


(Slip Op. 97-168) 


INLAND STEEL INDUSTRIES, INC., ET AL., PLAINTIFFS v. UNI 
DFTENDANT, AND USINOR SACILOR, ET AL., DEFENDANT-INTI 


Court No. 98-09-00567-CVD 
(Dated December 5, 1997) 


JUDGMENT ORDER 


CARMAN, Chief Judge: On June 2, 1997, this Court affirmed the De- 
partment of Commerce’s determination in Final Affirmative Counter- 
vailing Duty Determinations: Certain Steel Products from France, 58 
Fed. Reg. 37,304 (Dep’t Comm. 1993) (final determ.), with the exception 
of the issue of whether certain Credit National export loans discovered 
at verification conferred a countervailable benefit on Usinor Sacilor. At 
the request of the Department of Commerce, that issue was remanded 
for further consideration. See Inland Steel Industries, Inc. v. United 
States, 967 F. Supp. 1338, 1381 (CIT 1997). In compliance with this 
Court’s remand order, the Department of Commerce filed its remand re- 
sults on August 11, 1997. See Final Results of Redetermination Pur- 
suant to Court Remand: Iniand Steel Industries, Inc., Et Al. v. United 
States, and Usinor Sacilor Et Al., Consol. Ct. No. 93-09-00567-—CVD, 
Slip Op. 97-71 and Order (CIT June 2, 1997) (dated July 7, 1997) (“Re- 
mand Determination”). 

Noting that no parties to this action have filed comments on Com- 
merce’s Remand Determination, it is hereby 

ORDERED That The Results Of The Department Of Commerce’s Re- 
mand Determination Are Affirmed. 
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